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Eastern District of Petmsjhania, to «&.• 

BE IT REMEMBERED, That on the 4th day of January, in the fifty-fifth 
year of the Independence of the United States of America, A. D. 1831, M'Carty & 
Davis, of the said district, have deposited in this office the title of a book, the right 
whereof they claim as proprietors in the words following, to wit : 

" Reports of Cases adjudged in the Supreme Court of Pennsylvania, By William 
Rawle,jun. Vol. II." 

In conformity to the Act of the Congress of the United States, entitled, "An Act 
for the encouragement of Learning, by securing the Copies of Maps, Charts, and 
Books, to the Authors and Proprietors of such Copies, during the times therein 
mentioned;" — and also to the Act, entitled, " An Act supplementary to an Act, 
entitled, « An Act for the encouragement of Learning, by securing the Copies of 
Maps, Charts, and Books, to the Authors and Proprietors of such Copies during the 
times therein mentioned,' and extending the benefits thereof to the arts of Designing, 
Engraving, and Etching, Historical and other prints." 

D. CALDWELL, 
Clerk of the Eastern District of Pennsylvania. 
* <^> 
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CASES 

IN 

THE SUPREME COURT 

OF ' 

PENNSYLVANIA, 

MIDDLE DISTRICT, JUNE TERM, 1829. 



[Su2i»ukt, Juwe 25, 1829.] 

DENNISON against OTIS, • 

IN ERROR. 

The docket of a justice of the peace, obtained from hit office daring hit absence 
from the county, and proved to be in his band- writing, is evidence, although 
no Subpena has been taken out to procure his attendance. 

Error to the Common Pleas of Susquehanna county. 

On the trial of this cause, which was an action of replevin, 
brought by Mason Dennison against Israel & Otis, the plaintiff 
offered in evidence a book, purporting to be the docket of Samuel 
«#• Brown, Esq. a justice of the peace of Susquehanna county, 
containing, as was alleged, the record of a judgment, obtained by 
Dennison against Otis before the said justice, together with evi- 
dence, that be was absent from the county, and had beep so for 
several weeks; that the said book was found in his office, and that 
it was in his hand-writing. The counsel for the defendant objected 
to the evidence, and the court rejected k, because no Subpoena had 
been taken for the justice, who resided in the county, and was within 
reach of an attachment. 

The rejection of this evidence was now assigned for error by 
Case, who argued, that as a certified copy of the docket would have 
been admissible io evidence, the original must be. 
voi, ix. B 
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(Deiwison v. Otis.) 

Mallory, for the defendant in error, answered, that the evidence 
offered did not establish the fact, that the book in question was the 
docket of the justice. It might have been a scratch book. To es- 
tablish the identity of a record, it must be proved by the keeper 
of it 

The opinion of the court was delivered by 

Rogers, J. —Without doubt, the docket of a justice of the peace 
is evidence to shew a judgment; so, that the single question which 
we have to determine is, whether the docket was sufficiently proved 
or identified. The plaintiff offered in evidence a book, purporting to 
be the docket of Samuel A. Brown, Esq., a justice of the peace, 
and containing, as was alleged, (and which we are to take as true,) 
the record of a judgment, Denni&on against Otis, accompanied with 

5>roof, that the justice was absent from the county, and had been so 
or several weeks; that the book was found in his office, and was in 
his hand-writing. The testimony was rejected, because no Subpoena 
was taken for the justice, who resided in the county, and was, at 
the time of trial, within reach of an attachment. The Court of Com- 
mon Pleas, it would seem, had gone on the idea, that no person but 
the justice himself could prove his docket We do not consider this 
to be the law, as it would introduce a strictness in relation to the 
docket of a justice, which would be attended with great inconve- 
nience in practice* Any person who knows the fact, may identify 
the docket, sa far as to lay a foundation for its introduction ta 
the jury, who raqst ultimately decide; or, circumstances may be 
shown which afford a reasonable presumption, that the book offered^ 
is the docket of the justice* It is admitted, that Brown is a justice 
of the peace; it was shown that he was absent; the book purported 
to be his docket, that is, as I understand the offer, it was sa la- 
belled, or bore intrinsic marks of being a record of his official pro- 
ceedings; it was found in his office, and was in his hand-writing. 
Under these circumstances, we would suppose there was no reason- 
able room for doubt, that it was the docket of the justice; or, at any 
rate, we can perceive no violation of principle, and but tittle danger 
in handing it over to the jury for their inspection. No Subpoena waa 
issued for the justice, but this is accounted for by the fact, that he 
was absent from the county. That he was then within reach of an 
attachment, we think of little consequence, as we consider the testi- 
mony of the justice not the only proof of the identity of his docket 
Judgment reversed* and a venire facias de novo awarded. 
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June 25, 1829.] Otf PfeNNBYLVANlA. 11 

[Senium y, Jmro$5, 1829.] 
1 FRY against JONES and another. 

IN ERROR. , g, n 

J1S3 6 04 

On a demise of a grist mill, the lessee to render oee-thirdcf the.tall, the lessor 
may distrain for the rent 

Ek&ob. to the Court of Common Pleas of Northumberland 
county. 

Replevin by John G. Fry against John Jones and Amos Straw f 
constable of Augusta township. The defendants avowed for rent 
in arrear, to which the plaintiff replied, no rent in arrear, and af- 
terwards added the plea of non demisit. 

. On. the trial it appeared, that John Jones had demised to John G. 
Fry a grist mill, and a house, and lot of ground, for the term of one 
year, reserving as rent " one-third of the toll which the mill grinds^' 
for which Jones 9 the landlord, had, by a warrant directed to Straw, 
the constable, required him to'di strain; averring in the warrant, that 
one hundred and sixty and a half bushels of different kinds of grain, 
amounting in value to seventy-six dollars and fifty-eight eentSj re- 
mained due and unpaid* 

The court charged the jury in favour of the defendants, for whom 
a verdict was given. A bill of exceptions to the charge having been 
taken, a writ of error was issued, which was argued by Donntll, 
Jar the plaintiff in error, who contended, 

1. That the pleadings put not only the amount of rent, but thfe 
tenancy itself, in issue. The strongest defence was on the plea of 
non demisit. The plaintiff was not a tenant, but a servant, or agent, 
working oa the shares. 

2. The plaintiff could not tender the grain in satisfaction of the 
rent, after the distress. Warren v. Forney > 13 Serg. fyRawfc, 52. 
The landlord's warrant was too general, being for different kinds of 
grain, without distinguishing how much of each. 

3. But the main objection is, that on such a demise as thi$, there 
cannot be a distress. The third of the toll of a mill cannot be ascer- 
tained until an account is rendered by the miller. Distress can 6nly 
be for a certain rent Co. Lilt. 142. lb. 96. Addison, 347. Cr&> 
Eliz. 143. 1 Salk. 169. The act of assembly of the 21st of March, 
1772, Purd. Dig. 710, seems to require the rent to be certain. In 
the tenth section, the language is, that " it shall and may be lawful 
for aU defendants in replevin, to avow and make cognizance gene- 
rally, that the plaintiff in replevin, or other tenant of the lands arid 
tenements whereon such distress was made, enjoyed the same under 
* grant, or demise, at such certain rent or service" &c. 

Greenoughy contra. — The practice in this state has been in ac- 
cordance with that here pursued, upwards of a century. Military 
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(Fry v. Jones and another.) 

service was uncertain, but to shear all the sheep on a certain manor* 
was good, because it could be rendered certain. 2 Sac. Jib. 348. 
The case of Smith v. Colson, 10 Johnson, 92, is decisive of the ge- 
neral principle. 

The opinion of the court was delivered by 

Rogers, J.— The landlord's warrant states a lease of a grist mill, 
ft house, and lot, in Augusta township, Northumberland county, 
for the term of onto year, commencing on the 1st of April, 1825, 
for the one-third of the toll which the mill grinds, and avers, that 
one hundred and sixty and.a half bushels of different kinds of grain, 
of the value of seventy-six dollars and eighty-five cents, still re- 
main due and unpaid; and, this appears to have been the contract 
bn which the distress was made. The plaintiff in replevin denied 
the right to distrain for two reasons: 1st, He contends, that Fry 
was not the tenant, but the servant of Jones; and, 2d, That the rent 
is uncertain. It would be extraordinary if the first proposition of 
the plaintiff in replevin should avail him, as it would destroy ten- 
nancy almost altogether in Pennsylvania. In consequence of the 
fluctuation in prices, such a thing as a fifced rent, either in kind or 
money, is scarcely knowrf. We have almost always adopted the 
mode of renting, for a share of the produce of the farm, which is 
preferred by tenant and landlord. If there is an advance of price, 
or an abundant harvest, both partake of the benefit; and, if the price 
should be low, or the crop should fail, the tenant avoids ruin. A 
difficulty has existed in relation to this matter from confoiinding a 
cropper with a tenant. If one hires a man to work his farm, and 
gives him a share of the produce, he is a cropper. He has no inte- 
rest in the land, but receives- his share as the price of his labour. 
The possession is still in the owner of the land, who alone can main- 
tain trespass; nor can he distrain, for he does not maintain the rela- 
tion of landlord and tenant, which is inseparable from the right of 
distress. Fry was put into possession of the house and mill, lives 
in the house with his family,, and agrees to give Jones one-third of 
the toll. To say he is not a tenant, is confounding two things which 
are entirely distinct. 

It is said the rent is uncertain, and, therefore, Jdnes had no right 
to distrain. In Co. Litt. 96, a, the principle which governs this 
case is clearly stated. 

It is a mafcim of law, that no distress can be taken for any ser- 
vices that are not put into certainty, nor can be reduced to any cer- 
tainty; for, id est certum f quod certum reddi potest; for, oportet 
quod certa res deducatur in judicium; for, upon the avowry, da* 
mages cannot be recovered for that which neither hath certainty, 
nor can be reduced to any certainty. And yet, in some cases, the 
author says, there may be a certainty in an uncertainty; as, a man 
may hold of his lord to shear all the sheep depasturing within the 
lord's manor; and this is certain enough, albeit th$ land has some- 
times a greater number, and sometimes a lesser number there; and 
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yet, this uncertainty being referred to the manor, which is certain, 
the lord may distrain for this uncertainty. Et sic desimilibus. 
The uncertainty for which distress may not be bad, is put by Lit- 
tleton in the text, such as tenancy in Frankalmoign. And, if they 
which hold their tenancy in Frankalmoign will not^ or fail to do 
such divine service, (as is said,) the lord may not distrain them for 
not doing this, &&, because it is not put in certainty what services 
they ought to do. In commenting on this text, Lord Com explains 
what is meant by the uncertainty for which the lord cannot distrain. 
The services to be performed by a tenant in Frankalmoign*, are 
neither certain, nor can they by any means be reduced to a certainty. 
They who hold in Frankalmoigne, are bound of right before God 
to jnake orisons, prayers, masses, &c, and other divine services, not 
only for the souls of the grantor* or feoffor, but for the souls of their 
heirs which are dead, and for the prosperity and good life and good 
health of their heirs which are alive. Co. Litt. 95, a, sect. 135. In 
tenure in Frankalmoigne, no mention is made of any manner of 
service; for none can hold in Frankalmoigne if there be expressed 
any manner of certain service that he ought to do, &c. We hold 
the principle to be, that a distress is inseparably incident to every 
service, that may be reduced to a certainty- If that should be the 
role, we are at a loss to conceive in what the inconvenience or dif- 
ficulty consists. If the tenant keeps an account of the toll, which 
it is bis duty to do, the rent may be reduced to the utmost certainty. 
Nor can we perceive the danger which may arise to the tenant; for 
his rights are abundantly protected. By an offer to comply with 
his contract, with which he is best acquainted, he can defeat the 
landlord. And for an excessive distress, the law, as in other cases, 
has provided him an ample remedy. The avowry is well enough, 
nor can the jury have any difficulty in estimating the damages. It 
is the interest of landlords and tenants, that the rights of the former 
should be protected. With right of distress unimpaired, a poor man 
can obtain a shelter and the means of livelihood for his family, which 
he would otherwise be unable to procure without security, which it 
would frequently be out of his power to obtain. Experience, which 
is the best test, satisfies us, that an interference with the remedies 
^provided by the common law, causes mischief rather than good. 

1 Judgment affirmed. 
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[9uxbu*t, Joss 25, 1829.] 

PENN and another against PRESTON, 

• IN SBROR. 

Tkc words "intended to he recorded, 9 ' used in a deed, in reference to a pom* 

, of attorney, under which the deed purports to have been made, imply a co- 
venant on the part of the grantor to procure the power to be recorded within 
a reasonable time. 

The covenant is not fulfilled in relation to lands in Wayne canty, faytttf* 
cording the power in Philadelphia county, unless it be proved, that the 
grantor also had lands in Philadelphia county, to be affected by the power* 
. Possession of a farm draws to it the possession of the woodland belonging to 
it, though not enclosed; and, the party in possession may maintain trespass 
against a wrongdoer for destroying timber in such woodland. 

The description, in a deed from the late proprietaries, of William Pern, as 
" the eldest #on, and heir at law," of Richard Penn* although it might imply, 
that Richard Penn had other children, is not such a detect of title, as to pre- 
clude their recovery of the purchase money of land sold by them, from one 
who has been in possession under such a deed for twenty-five or thirty years, 

If the grantee has sustained injury, from trespasses ana otherwise, in conse- 
quence of not being furnished by the grantor with muniments of title, which 
he was bound to furnish, the court, in an action for the purchase money, 
should not instruct the jury to find a verdict for the defendant, but to make 
a Reduction sufficient to cover the injury sustained. 

Writ of error to the Court of Common Pleas of Wayne county. 

The record, which was very voluminous, presented, in substance* 
the following case: 

Before the revolution, the then proprietaries, by warrant and 
purvey, had appropriated, as part of their proprietary tenths, a tract 
of land, containing two thousand two hundred and twenty-two 
acres, on the river Delaware, including the mouth of Equinunk 
creek, and called and known by the name of the Equinunk manor* 
This land appeared to have been occupied, and the tillable parts of 
it cultivated by Preston, the defendant, or by those holding under 
him, from about the year 1796. In or about* the- year 1801, Preston 
also erected a double saw mill on the tract, which he kept employed 
for abouf ten years. He had three dwelling houses on the land, but 
it seems they were occupied by his tenants, not by himself. There 
was no evidence by what right or claim Preston held the pos- 
session, except that Doyle, a witness, swore, that Preston once 
claimed the land as his own property, in partnership with one 
Drinker. But in the year 1612, Preston purchased the whole ma- 
nor, and received a conveyance from John R. Coates, the attorney 
in fact of the Penns. The deed begins thus: — 

" This indenture, made the 10th day of March, A. D. 1813, be- 
tween the Honourable John Penn, of Slokt Pogis, in the county of 
Berks, in the united kingdom of Great Britain and Ireland, one 
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of the lata proprietaries of Pennsylvania, by John J2. Coatee, of 
the city of Philadelphia, Esq., his attorney, duly constituted by 
letter of attorney, bearing date 26th of March, A. D. 1804, re- 
oorded at Philadelphia, and the Honourable William Penn,. eldest 
aon, and heir at law, of Richard Penn, Esq., deceased, who was 
the brother, and. heir at law, of John Penn, deceased, the other of 
the said proprietaries of Pennsylvania, and Juliana Catharina, 
the wife of the said William Penn, by John R. Coales, their at- 
torney, constituted by letter of attorney, bearing date the 5th of 
March, inst, intended to be forthwith recorded, of the one part, and 
Samuel Preston, of Stockport, in Buckingham township, in the 
county of Wayne t &c. gentleman, of the other part — Witneseeth, 
that in consideration of one dollar in band paid, and of the further 
sum of two thousand seven hundred dollars, secured to be paid by 
fc>nd,"&c. 

The deed contained a special warranty against the Penns, and all 
claiming under them. No part of the purchase money appeared 
to have been paid. This suit was brpught upon the bond for the 
two thousand seven hundred dollars. The defence upon the trial 
was, that the title to the land was defective, and the muniments 
incomplete: that the power of attorney from William Penn and 
wife to Coates, never having been recorded in Wayne comity, ana 
the words u intended to be forthwith recorded," amounting to a 
covenant, this covenant had been broken by the Penns very mech 
to the injury of the defendant: that the words of the deed; describ- 
ing William Penn as eldest son, and heir at law of Richard, 
proved conclusively, that other sons must be existing with an equal 
nght to the estate: that the neglect to record the power of attorney 
in Wayne county deprived Preston of all means of protecting the 
land from intruders and trespassers: that the timber was cut down* 
fences destroyed, and the whole tract wasted and useless; and 
$at he, Preston, was nonsuited, and had large eoets to pay in 
numerous suits, brought by him against marauders upon the pro- 
perty. To support this defence, Preston showed the records of 
seven aujts begun by him in the Court of Common Pleas of Wayne 
county, most of them' brought in the year 1817; ene of them in 
trespas* against William and Joseph White, in which Preston, the 
plaintiff was nonprossed for want of a declaration. Another suit waa 
en ejectment against one Dalton, in which there was a nonpros, 
under a. rule of court Five of the suits were ejectments for the 
land, or parts of it, or trespass for cutting timber, or replevin for 
timber. These five suits appeared to be all against William Lebar, 
Jacob Lebar, Daniel Lebar and others. The first, and apparently 
thf principal defendant in them all,' was William Lebar. One of 
these five suits was pending at the time of trial. In the other four, 
the plaintifi; Preston, was nonsuited. There was proof, tha t t the 
nonsuits were occasioned by want of the power of attorney, and 
Preston's inability to deduce his title* Sundry letters were read, 
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dated in 1813, 1819, and 1822, showing earnest and repeated 
applications by Preston to the agent of the Penns for the letter of 
attorney, or a well authenticated transcript of it, without success. 
Further, it was proved by Preston, that since 1812, trees had been 
cut down on the land, much mischief done,and fences destroyed: that 
thirty years ago, the place was in good order, but now desolate and 
wasted; sapplings growing on the meadow (said one witness,) as big 
as his arm: that in high water, the rafts from up the creek went 
through the land and made roads over the fields; and, that as to tim- 
ber, there was none left on the manor. William Lebar, a witness 
for the plaintifls, denied the cutting the timber, except forty or fifty 
trees, for which, he said, he had permission from one of Preston's 
family. William Lebar also swore, and in this he was fully con- 
firmed by one of Preston's own letters, that he, Lebar, had gone 
upon the land as tenant, with Preston's own assent. Triple, another 
tenant of Preston, swore, that the people landed their lumber, and 
placed their rafts on the farm, without any permission from Pre** 
ton, but that he, the witness, gave some of them permission: that 
some of them paid him for this permission, and all promised to pay. 
:There was evidence, that TJhottoas Cadwalader, the present agent 
of the Penns, had offered, to the defendant a deed of confirmation 
of his title. 

The plaintiff's counsel requested the court to charge the jury as 
follows: — 

" 1. That there is no covenant in the deed to the defendant for 
recording the power of attorney mentioned in 4 said deed, in tho 
^county or Wayne, and that the intention to be forthwith recorded, 
mentioned in said deed, was complied with by recording in the 
co.unty of Philadelphia. 

" 2. That the letters of attorney authorize a conveyance of land in 
the city and county of Philadelphia, as well as in every other county 
in the state, and were legally recorded in the city and county of Phi- 
ladelphia; and that an exemplification of the powers of attorney from 
the records of that county, is evidence in any county in the state. 

" 3d. That the deed of confirmation, offered by T. Cadwalader, 
agent of the plaintiffs, would have supplied the place of the powers 
of attorney, and made the evidence of the defendant's title good from 
the date of his deed in 1812. 

"4th. That the defendant's possession was sufficient to entitle hhn 
to recover against all who came in under him, or against a mere 
trespasser without colour of title." 

The Court charged the jury as follows, on the first and se* 
cond points: — That the words «« intended to be forthwith record- 
\ed," amount tola covenant on the part of the grantors, that the 
power of attorney therein mentioned, should be recorded within a 
reasonable time, and in the proper office: That as there was no 
proof, either by the exemplification itself, or otherwise, that the 
grantors owned any real estate which could be affected fay the power, 
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situate in Philadelphia city or county, getting the power recorded 
in the recorder's office of the city and county, was insufficient, and 
no compliance with the covenant. " 

The third point was answered by the Court fully in the affirma- 
tive. 

On the fourth point, the Court charged, that the defendant's pos- 
session was sufficient to entitle him to recover against all who came 
in under him, and against a mere trespasser, who came in without 
colour pf title, for trespasses done to his enclosures and improve- 
ments, whilst he was in actual possession; but for trespasses upon 
the tract of land not included within his enclosures and improve- 
ments, he could not recover without evidence of title." 

The Court further charged the jury, " that from the description 
of William Penn, in his deed to the defendant, as the eldest son, 
and heir at law of Richard Penn, it was plainly to be inferred, that 
Hichard Perm left other children living at the time 6f his death, 
and who were still living at the time of the execution of the said 
deed, and who were severally entitled, under the laws of Pennsyt- 
vania, to an equal share with the said William Penn, of the land 
mentioned in the said deed." The court further instructed the jury, 
'* that notwithstanding the offer of the plaintiffs, by their counsel,~that 
a deduction should be made from the plaintiffs' demand, to the amount 
of the monies actually expended by the defendant in prosecuting his 
claims for the recovery of the land and trespasses thereon, and which 
occurred in consequence of the want of evidence of the powers of 
attorney, by virtue of which, the deed to the defendant was exe- 
^efited; and, their further offer, to receive a verdict, after such de- 
duction, with the condition annexed, that no execution should issue 
until evidence of the powers of attorney should be produced to the 
court; if the jury believe, from the evidence, that the defendant has 
been, and still is kept out of possession of the premises, in conse- 

3nence of a defect in his title; that the timber has been destroyed, 
le fences and other improvements ruined, and the whole land ren- 
dered of little or no value by persons unauthorized by the defen- 
dant; that the defendant could not prevent such general waste and 
mischief, and that he expended large sums of money in prosecuting 
tor such injuries, and failed in consequence of his title being defec- 
tive, then justice would seem to require, that their verdict should 
be in favour of the defendant" 

The plaintiffs' counsel excepted to the charge, and now assigned 
the following errors:— 

1. That the Court erred in charging the jury, that the deed from 
the plaintiffs to the defendant, contained a covenant, that the power 
of attorney from William Penn, should be recorded within a rea- 
sonable time, and that the said covenant, if any, was not complied 
with by recording it in the county of Philadelphia. 

2. That tiie Court erred in their answer to the fourth point, par- 
ticularly in saying, that the defendant could not recover, without 

vol. n. , C 
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evidence of title, for trespasses committed on the tract of land not 
included within his enclosures and improvements, even against a 
trespasser without colour of title. 

3. That the Court erred in saying, that the title of the defendant 
Was defective from the recital of William Penn as the eldest son, 
and heir at law of Richard Penn, and that this was a ground of de- 
fence in the present suit 

4. That the charge was incorrect and uncertain in this, that the* 
CouBTdid not leave it to the jury to determine to what amount, if any, 
the consideration had failed; but assumed, that if the jury believed 
certain facts, then the failure of consideration, and the defendant's* 
loss ami damage were so great as to amount to a defence to the 
plaintiffs' whole demand, and entitle the defendant to a verdict 

Conyngham and Mallary, argued for the plaintiffs in error. 

They cited the following authorities:— 1 Seho. N. P. 463, 465. 
Leazure v. Hilkgas, 7 Serg. fy Rawle, 313. 3 Stark. Ev. 1436, 
1437. Miller v. Shaw, 7 Serg. 8? Rawle, 129, C luggage v. Lessee 
of Duncan, 1 Setg. fy Rawle, 118. Farley v. Lenox, 8 Serg. $ 
Rawle, 398. Royer v. Benlow, 10 Serg. fy Rawle, 305. M^oy 
V. Dickinson College, 5 Serg. 4* Rawle,^ 264. Harker et al. v. 
JBirkbcck et al. , 3 Burr. 1 563. Mather v. Trinity Church, 3 Serg. 
$ Rawle, 511. Stambaugh v. Hvllabaugh, 10 Serg. $ Rawle, 
365. 3 J$m. Dig. 492, pi. 11 and 3. 2 Selw. K P. 1220, 1227. 
Hyatt v. Wood, 4 Johns. Rep. 150. Byrne v. Vanhoesen, & 
Johns. Rep. 66. Penn v. Ptnn's Executors, 2 Yeates, 550. 

Dennison and Wifliston, argued for the defendant in error, and 
cited, Hyatt v. Wood, 4 Johns. 1 50. M< Coy v. Dickinson College^ 
5 Serg. fy Rawle, 254, Miller v. Shaw, 7 Serg. fy Rawle, 129. 

The opinion of the court was delivered by 

Ton, J. — The court below decided rightly, 1 think, that the words, 
"intended to be recorded," imply a covenant on the part of the 
grantors, to procure the letter of attorney to be recorded in a rea- 
sonable time. But was the recording in the office at Philadelphia 
sufficient? I think not, unless there was in the city or county of 
Philadelphia, real estate of the grantors to be affected by the power. 
Leazure v. Hillegas, 7 Serg. $ Rawle, 313, and M'Keen v. Det 
lancy, 5 Cra. 22, show, that a copy of a deed is evidence, when 
taken from the recorder's office of the county in which only a part 
of the land lies that is comprehended in the deed. But there was 
not shown to be any real estate in Philadelphia subject to the powers 
and, the existence of such estate, was not a fact of which there could 
be any sufficient legal notoriety, without some proof. The court 
below was clearly right throughout this first head. 

2. But I think that the second allegation of error is sustained, and 
that Preston, for all the trespasses committed on his land, might 
well recover without producing any paper title whatsoever. He 
had been for twenty-five years in full possession. But all this length 
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of time was not wanted. Possession itself, is a title against a wrong- 
doer. I refer to the cases cited in the argument. See also 6 Com. 
iHg. TYespass, B. 2. Intruder on. the king's possession may have 
trespass. In Weidman v. Kohr, 1 3 Sforg. <fr Rawle, 22, Duncan, J., 
lays down the short conclusion of the law on this subject, " That 
where a plaintiff is in actual possession, the defendant cannot give 
a title in a third person in evidence. He may justify, by; command 
of the owner, but such command is traversable." Tin this case, 
beyond a question, the possession was such as to comprehend the 
timber, though not enclosed. I hold, that there is no usage of the 
country, nor rule of the common law, nor any reason requiring a 
man to enclose his timber land; and, that for any possible purpose 
that can be named, the woods belonging to a farm are as well pro- 
tected by the law without a fence as with one. No doubt, there 
must be frequent cases, in which the production of title is necessary 
to 'show the extent of possession. But here there seems no pretence 
from the evidence, to say, that the boundaries of the Equinunk 
manor were unknown or doubtful. Besides, William Lebar, the 
principal defendant in the five suits, had been placed on the land by 
Preston himself, after he had purchased from the Penns. Clearly 
then, as to Lebar, no title oould be wanted to support ejectment by 
« landlord against his tenant But whether the landlord could re- 
cover in trespass, while Lebar was in the actual legal possession, is 
another matter. 

3. The defect in Preston's title, arising from the description in the 
deed of William Penny as eldest son, and heir at law. 1 think this 
.assignment of error is also sustained. Certainly the terms, eldest son, 
and heir at law, might imply that he was not the only child. Some 
explanation of the meaning could, perhaps, easily have been given 
in the recital; for I believe, that during forty years past and more, 
the general practice has been, in proprietary deeds, to describe one 
or another of the grantors in the same language, as eldest son, and 
heir at law. We have all witnessed numerous objections to the 
form and substance of deeds. This objection is, perhaps, made for 
the first time in tip present case. It is net even alleged, that there 
is any reel difficulty of title. Preston has been in possession twenty- 
five or thirty years, and has never heard of any claimant in opposi- 
tion to William or Richard Perm* It would appear exceedingly 
hard to permit him to withhold the purchase money on account of 
a supposed flaw in the wording of a deed vVhich he accepted and 
held for a long time without any objection. 

As to the fourth assignment of error, it is not easy to discover 
*oy just and legal principle, upon which the damages sustained 
-could be made to amount to the sum total of the purchase money of 
the land, even supposing all the points of defence to have been made 
out A small expense, and any reasonable diligence, would have 
enabled Preston to obtain the original letter of attorney, of an au- 
thenticated copy, with evidence to sustain it, or proof of the eon- 
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tents, if the instrument itself had been lost And of the timber left 
on the tract by Preston's saw mill, suppose one hundred, or two 
hundred, or even five hundred trees had been gleaned by Lebar 
and others, in the capacity of trespassers instead of tenants, and 
that no redress could be had by law for these outrages, solely for 
want ^f recording the power of attorney, yet, it would seem most 
unreasonable, that the whole manor should go to the defendant and 
his beirs £>r*ver, to indemnify against a temporary loss of some of 
the products. Probably, the tenants have paid more attention to 
their own interest than to the interest of their landlord. Mr. Pres- 
ton knew when he purchased, as well as he does now, that land at 
the outlet of the Equinunk, must. continue subject to the little an- 
noyances of rafts and raftsmen ; # and, that the fences must suffer by 
high water, or otherwise. He ought also to have known, and pro- 
bably did know, that law suits neglected, will produce costs and 
vexation about as readily as a meadow neglected will produce sap- 
lings; and, that there must be many losses which the vendor of land 
can never be justly made to pay for. 

Judgment reversed, and a venire facias de novo awarded. 



[StrsBUHT, Jtrsi26, 1829.] 

FRICK against PATTON. 

CERTIORARI. 

A Certiorari does not tie to a justice of the peace, to remove proceedings had 
before him, under the act of assembly of the 13th oiJ/iril, 1807, in relatidn 
to stray cattle. 

Robert Pat ton had instituted proceedings before William 
Nesbit, Esq., a justice of the peace of Northumberland county, 
under the act of assembly of the 13th of •April, 1807, to reco- 
ver damages for an injury asserted to have been done to his pre- 
mises by stray cattle. The proceedings before the justice were con- 
ceived by the defendant, Henry Prick, to be erroneous, and he took 
out a Certiorari, to remove them to this court 

Marr y on behalf of the defendant below, bow moved to quash the 
writ, on the ground, that this court had no jurisdiction, and referred 
to the twenty-fourth section of the act of assembly of the 20th of 
March, 1810. Purd. Dig. 459. 

J. Hepburn, contra, cited, The Commonwealth v. Fourteen 
Hogs, 10 Serg. fy Rawle, 393, M'Call v. Lenox, 9 Serg. £ 
Rawle, 302. 

Per Curiam. —The prohibitory section of the act of assembly of 
1810, is aa general as words can make it. " No writ of Certiorari 



Digitized by VjOOQ IC 



June 26, 1629.] OP PENNSYLVANIA. 31 

(Frickv.Pattoo.) 

issued out of the Sapreme Court, to any justice of the peace in any 
civil suit 9 or action, shall be available to remove the proceedings 
had before such justice/' What is the nature of the proceeding in 
the case of strays? It is a species of attachment to compel the owner 
to appear and make satisfaction for trespass committed by his cattle; 
and, after appearance had, if satisfaction be not tendered and ac- 
cepted, the proceeding assumes the ordinary form of an action inter 
partes, the justice giving judgment according to the limit of bis ju- 
risdiction, and issuing execution for the' damages, and the defendant 
having the benefit of stay of execution and' appeal, as in other cases* 
The case of the Fourteen Hogs, 10 Serg. fy Rawle, 393, which is 
cited in support of the writ, passed/as to the present question, sub si- 
lent to; and, M l Call v. Lenox, 9 Serg. fy Rawle, 302, was the case 
of an inquisition before two justices; in which respect, it is essen- 
tially different from the case at bar, which falls within both the 
letter and the spirit of the prohibition. 

Certiorari quashed. 



[Suxbuiit, Jvsz 29, 1829.] 

BELLAS, Esq. against LEVY, Esq. 

IN ERROH. 

A court of error will not examine into the merits of a report of referees, under 
the act of assembly of 1705, which has been confirmed by the court below. 

Costs may be given under the statute of Gloucester, by the court to which a 
report of referees is made, though not found by the referees. 

Ttfis was an amicable action on the case, entered in the Court of 
Common Pleas of Northumberland county, for the purpose of set- 
tling an account between Daniel Levy, Esq., the plaintiff below, 
and Hugh Bellas, Esq., the defendant below. The cause was sub* 
mitted to referees under the act of assembly of 1705. 
• It appeared, from the evidence given by the referees on the 
hearing of exceptions filed to their report, that Mr. Bellas, as pro- 
thouotary, and Mr. Levy, as late prothonotary, had received each 
others costs, and an open unsettled account went on between them 
from the year 1814, until the institution of this suit, to April Term, 
1825. Mr. Bellas kept a book of entries, but Mr. Levy kept none. 
Mr. Bellas marked what he received on the dockets of the court, 
but Mr. Levy did not Mr. Bellas rendered various successive ac- 
counts to Mr. Levy, and paid him the balances appearing to be due 
upon them, to which no objection was made. They showed nothing 
to be due to Mr. Levy. No account was ever rendered by Mr. Levy 
to Mr. Bellas, until just before the institution of a former suit in 
1823. No demand was ever made by Mr. Levy, nor was any pro- 
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ate to pay ever made by Mr. Bellas; both parties Mag ignorant 
of the true state of the account between them, and whether any ba- 
lance was due on either side. 

The plaintiffs claim was originally six huodfed and eighty-six 
dollars, about half of which had been paid long previously. Before 
the referees it was reduced to three hundred and forty-six dollars, 
and by various credits, and costs belonging to the defendant, re* 
ceived by the plaintiff, the balance was further reduced to one hun- 
dred and forty-one dollars and forty-four cents. Upon this sum the 
referees allowed seventy-six dollars and thirty-two cents interest, 
but no costs. The costs amounted to about sixty dollars. The court 
entered judgment for principal, interest, and costs, and the defen- 
dant took a writ of error. 

Merrily for the plaintiff in error. 

1. Interest ought not to have been allowed on an unliquidated 
account The defendant below was a trustee, and ready to pay over, 
and no demand was made upon him before the commencement of 
the action. There was no vexatious withholding of the money. 
Neither the plaintiff nor the defendant knew of the existence of the 
debt Williams v. Craig, 1 Ball. 316. Knight v. Reese, 2 DalL 
182. Newell v. Oriswold, 6 Johns. Rep. 45. 12 Johns. Rep. 156. 

2. The court ought not to have given judgment for costs. They 
had no right to go beyond the award, and the referees did not give 
costs. A Jim. Dig. 43. 1 South, 173. Buckley v. Ellmakcr, 13 
Serg. $ Rawle, 11. 

Donnel and Lachells, contra, referred to Harker v. Elliott, 7 
Serg. 4% Rawle, 284, and Oratz v. Phillips, 14 Serg. 4*. Rawle, 
151, to show, that this court will not, on a writ of error, examine 
the proceedings of the referees, and go into the merits of the award, 
if it be good on its face. But the rule, with respect to interest, 
they said" was well settled. It is allowed where one man has had 
the use of money belonging to another, and the matter is confided 
to the jury under all the circumstances of the case. Brown v. Van 
Braam, 3 DalL 349. If a factor do not remit with due diligence, 
he is chargeable with interest The People v. Oasherie, 9 Johns. 
Rep. 71. Interest is allowed upon an open account, where there 
has been unreasonable and vexatious delay. Williams v. Craig, 1 
27a//. 316. It was the duty of the defendant below to furnish the 
account, and show the balance due. In The Lessee qfDilvoorth v. 
Sinderling, 1 Binn. 494, interest was allovyed on money lent in 
advance, and it is the same in this case, as if the money had been 
lent. They also cited, Ecktrt y. Wilson, 12 Serg. fy Rawle, 398. 
I Nott 4- M'Cord, 395. 

2. In respect to the costs, it was not necessary for the referees to 
'find them expressly. Their award was not at common law, but one 
which is placed on the footing of a verdict, which need not find costs 
^expressly. 
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P*k Curiam; — It is impossible to distinguish this easBfrora Cim» 
ningham v. Irwin, 7 Serg. fy RaxoU, 247, and Gratz v. PhUUps, 
14 Serg. & Baiole, 144, in which a report of referees, under the set 
of assembly of 1705, like * verdict, was held to be subject to the 
legal discretion of the court Here the question of interest being a 
question of damages, depending on the peculiar circumstances of the 
case, presents no point for the legitimate consideration of a court of 
error. But in Graiz v. Phillips, it was determined, that such a re* 
port cannot be touched here, although it depend on both feet and 
lam The question of costs, which arises on the face of the report, is 
properly determinable here; but, as this is not a reference at com- 
mon law, the right to costs does net depend on the submission or the 
special terms of the award, but on the statute of Gloucester. 

Judgment affirmed. 



[Suvbubt, JuarrSO, 1829.] 

CDMMINGS and another against LEBO. 

IN ERROR. 

• 

A declaration setting forth, that the defendant bound himself not to do a parti- 
. cular act, when it u manifest that he intended to bind himself to do that act, 
being amendable in the court below, will be considered by this court as ac- 
tually amended. 

Error to the Court of Common Pleas of Northumberland 
cotmty. • 

In the court below, Daniel Ltbo brought an action of debt on a 
bond given by John Cummings and Isaac Wertz, in the sum of 
four hundred dollars, and in the declaration set forth, that the con- 
dition of the bond was, that if John Cummings, who was then 
under arrest under a Capias ad Satisfaciendum, at the suit of the 
said Daniel, should not be and appear at the next Court of Common 
Pleas for Northumberland county, to take the benefit of the insol- 
vent laws, &c then the bond should be void. A verdict and judgr 
xfteot were given for the plaintiff. 

On error, it was argued by Bellas, that the judgment ought to be 
re vers e d, because the declaration sets forth no cause of action; the 
breach assigned being, that the debtor did not appear at the Court 
of Common Pleas, to take the benefit of the insolvent laws, which 
*m the very thing he had undertaken not to do. This is the case 
of a surety against whom there can be no intendment 11 Serg. $ 
Rawle, ISO. 14 Serg. 6? Rawle, 105. 

J b a sh tlls, contra, was stopped by the court. 

Pjbb Curiam. — Justice, convenience, and common sense, inquire 
that this exception should not prevail. Equity would reform such 
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a bond us is here set out, on the intrinsic evidence of mistake, which 
it bears on its face. The* condition is not to appear, and it is in 

K'nciple' exactly the case of the promissory note mentioned by 
rd Hardwickjg, 2 Jttk. 31, in which the borrower promised 
never to pay. The plaintiff ought to have declared on the instru- 
ment according to its legal effect; so that, whether the bond contain 
the objectionable word or not, the defect in the declaration, being 
equally the effect of accident, and amendable below, is to be con- 
sidered as actually amended here. 

Judgment affirmed. 



[Suybubt, JvltS, 1829.] 

HAYS against LUSK. . 

IN ERROR. 

A scaled bill, given by a party in the custody of a constable, for the purpose of 
settling a proceeding against him on a charge of killing some of his neigh- 
bour's cattle, is good, if no fraud or misrepresentation have been used. 

If the bill express, that it is to be paid at a given time, if the obligor " cannot 
make it appear, that no person else committed the trespass, it does not 
throw the burden of proof on the obligee. 

Error to the Court of Common Pleas of Lycoming county. 
The circumstances of this case are so fully developed in the opi- 
nion of the court, that a further report is deemed unnecessary. 
•Armstrong and Anthony, for the plaintiff in error. 
Campbell, for the defendant in error. * . 

The opinion of the court was delivered by 

Smith, J. — The action was originally brought by the plaintiff in 
error against the defendant, before a justice of the peace, who had 
rendered a judgment for the plaintiff, from which the defendant ap- 
pealed to the Court of Common Pleas of Lycoming county* On 
the trial in that court, the plaintiff, in support of his action, gave in 
evidence two due bills from the defendant and one John Seed to 
him; one in the following words :-*- 

" Due to the order oiJohn K Hays, the sum of thirty dollars, 
on or before the first day of December next, provided the sai4 Lush 
cannot make it appear, that no person else committed the trespass, 
with interest from this date. Given under our hands and seals this 
14th day of August, A. D. 1823. " 

The other bill was in the same words, except that it was dated 
the 13th of August, 1823, for thirty dollars, payable on or before 
the 1st of April, 1824, with interest from its date. The pleas were 
nil debet, and payment, with leave to give the special matter in 
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evidence. Replications and issues. On the 11th of December^ 
1827, a trial was had, and a verdict and judgment were rendered 
for the defendant Before verdict, the plaintiff's counsel excepted 
to the charge of the court, and requested that the same might be 
filed of record. The defendant, under the issue upon .the plea of 
payment, proved, that he was under an arrest on a Capitis at the 
suit of the plaintiff, in an action of trespass, for the shooting and 
killing some of the cattle of the plaintiff, and that while he was so, 
the constable conversed with him, in a way calculated to intimi- 
date him, stating, that he had better settle with the plaintiff, who 
would iHot be hard with him, and that the charge would be proved 
upon hi en; that the plaintiff, at the same time, had declared, he be- 
lieved he could prove it; and, that he, the defendant, at all times, 
denied the charge. The court, thereupon, among other matters, 
charged the jury, that " bonds, or bills under seal, generally speak- 
ing, import a consideration; but, in this case, as well as in many 
other cases which have happened, the burden of proof of conside- 
ration is thrown upon the plaintiff. To these notes a condition 
as annexed, so unreasonable, that the defendant was not obliged to 
perform it in avoidance of the single bills, but it became the plaintiff 
to dive some evidence or proof of the defendant killing the cattle." 
In this, the plaintiff alleges, that the court erred, and has assigned 
it for error here. It is true, and the law was so far correctly laid 
down, that bonds, or bills under seal, import a consideration; but, 
in our opinion, the court -erred, in stating to the jury, that in this 
case the burden of proof of consideration was thrown upon the 
plaintiff. There is nothing in Jhis ease to take it eut of the general 
rule. The defendant was charged with a trespass, in killing the 
plaintiff's cattle, and a suit had been brought against him for it. On 
their way to the justice, the plaintiff alleged, he could prove his 
cause of action, which the defendant denied; it was, therefore, a 
controversy about a doubtful matter; a risk was to be encountered 
by each party, and must have been taken into consideration by 
both. At length a compromise was proposed by the defendant, into 
which the plaintiff signified 'his readiness to enter; an agreement or 
compromise was actually entered into and made, aftad in consequence 
thereof, the bills single were sealed and delivered by the defendant, 
and a surety to the plaintiff. Clearly this contract was valid, if 
there was no concealment, or unfair dealing by the party in whose 
favour the compromise is supposed to operate; and, to this effect 
.was the deoision of this court in Perkins v. Gay, 3 Serg. fy Rawle 9 
332. There was. no concealment, or unfair dealing that I can per- 
ceive on the pari of the plaintiff. The compromise then, being of 
a doubtful suit, formed a sufficient consideration, for the single bills 
of Lush and his surety to Hays. I admit, that if, on the trial of 
the cause, Lush had shown, to the court and jury, that some other 
person had committed the trespass, it would have availed him, for 
it would have satisfied any court of justice, and jury, that the pay- 
vol n. D 
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ment of the bills ought not to be enforced. But, on the issue joined 
upon the plea of payment, the burden of proof lay upon the defen- 
dant, and not on the plaintiff, as the court below supposed. The 
bills single, on the face of them, imported a consideration* and, the 
proof, that they had been passed by the defendant to the plaintiff 
for an actual consideration, was by no means thrown upon him, nor 
1 was it incqmbedt on him to prove, that the defendant had destroyed 
the cattle. The court, therefore, were in an error, when they stated, 
" that the burden of proof of consideration was thrown upon the 
plaintiff." It is evident to me, that James Lusk entered into a 
solemn agreement with John K. Hays t to compensate . him by 
these bills, for a serious injury committed on his property; that he 
compromised with him for this injury, made the agreement with 
his eyes open, well knowing his rights, (at least, none were con- 
cealed from him;) and he, therefore, must be supposed to have 
been acquainted with the consequences which the law would im- 
pose on him. Agreements are not to be set aside on slight grounds; 
indeed, it would be most mischievous to do so. We think, that as 
the court required the plaintiff, before he could recover on the bills, 
to prove, that the defendant had killed the cattle, they erred. The 
judgment must, therefore, be reversed, and a venire facias de novo 
awarded. 

Judgment reversed, apd a venire facias de novo awarded. 



[SuKMiax, Jult 3, 1829.] 

/ The Overseers of the Poor of Point Township, Northumberland 
County against The Overseers of the Poor of Lycoming Town- 
ship, Lycoming County* 

IN ERROR. 

The settlement of a pauper can only be decided by two justices, or a Court sf 
Quarter Sessions on an appeal. It cannot be collaterally determined in an 
action before a single justice, or in a court of law. 

Error to the Court of Common Pleas of Lycoming county. 

The case was argued by Armstrong and Campbell, for the over- 
seers of the poor of Point township. 

Anthony and Ellis, for the overseers of the poor of Lycoming 
township, were stopped by the court. 

The whole merits appear so distinctly in the opinion of the court, 
that the insertion of that opinion alone, is deemed sufficient. 

The opinion of the court was delivered by 

Huston, J, — This was a suit brought before a justice of the peace 
to recover money expanded in the support of Charles — — , a 
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coloured man, who, it was alleged, bad a settlement in Lycoming 
township. He was thrown from a horse in Point township, and 
much injured, and his settlement not being known, an order for re- 
lief was obtained, directed to the overseers of Point township. His 
support, and a doctor's bill were demanded from the overseers of the 
poor of Lycoming township, who refused to pay. A suit was com- 
menced before a justice of the peace, who gave judgment for the plain- 
tiff. The overseers of the poor of Lycoming township appealed to the 
Gcfurt of Common Pleas. The cause was then referred to arbitrators. 
The -overseers of the poor of Lycoming township again appealed; 
and, on the trial of the cause in court, it was decided, that the plain- 
tiff township had mistaken the remedy, and could not recover, and 
this is the alleged error. 

The twenty-seventh section of the act of assembly, for the relief 
of the poor, &c. passed the 9th of March, 1771, provides, That if 
any poor person shall come out of any other borough, township* 
lie. &c. and shall fall sick or die before he or she have gained a 
legal settlement in the city, &c. to which he or she shall come, so 
that such person cannot be removed, the overseers of such place 
shall, as soon as conveniently may be, give notice to the overseers 
of the poor where such person had gained last a legal settlement, &c; 
and, if the overseers of the last-mentioned place, to whom such, no- 
fise shall be given, shall neglect, or refuse to pay the monies ex- 
pended for such poor person, and to take order for relieving such 
poor person, in case of his, her, or their death, before notice can be 
given as aforesaid, shall, on request being made, refuse to pay the 
monies expended in maintaining and keeping such poor person, then, 
and in every such case, it shall be lawful for any two justices of the 
peace of the city or county where such poor person was last legally 
settled, and they are hereby authorized and required, upon com- 
plaint made to them, to cause ail such sums of money as were ne- 
cessarily expended for the maintenance of such poor person during 
the time of his or her sickness, or for his, or her burial, by war- 
rant tinder their hands and seals, to be directed to some constable 
of the city or county respectively, to be levied by distress and sale 
of the goods and chattels of the overseers of the poor so neglecting 
or refusing, to be paid to the overseers of the poor of the city or 
place where such poor person happens to be sick, or die, &c. &c. 
Provided^ that if any of the said overseers shall think him, or them- 
selves aggrieved, by any sentence of such justices, or by their re- 
fusal to make any order as aforesaid, he, or they, may appeal to the 
justices of the peace at the next Court of Quarter Session's for the 
county where such justices reside, and not elsewhere, who are 
hereby authorized and required, to hear and finally determine the 
same. 

from the whole of our laws, two justices, oc, oh appeal, the . 
Quarter Sessions, are to. determine whether a person has any legal 
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settlement, and if so, where it is. It never .could, then, be intended* 
that a single justice, or arbitrators, should decide where a man's last 
legal settlement is. But, this case could not be decided until it, was 
admitted or settled, by competent authority, that his legal settlement 
was, or was not, in Lycoming township. 

The act is plain, the directions are not easily misunderstood, and 
must not be disregarded, especially as we find the words, " and 
not elsewhere," in this part of the law. Toe decision of the court 
wa* right The remedy provided by the law must be resorted to; 
and, if redress is the right of Point township, it must be obtained 
in the way pointed out in the act of assembly. 

Judgment affirmed. 



M 538| tSoBCRT, Jut* 3, 1829.] 

SLOAN against HANSE. 

APPEAL. 

To effectuate the intention of the testator, " or" may be construed "and.* 
Devise to A. and B., or to their heirs. B. at the time of making the will was 
dead, of which the testator was ignorant. Held, that the devise to B. hSd 
lapsed, and the testator's heir at law was entitled to recover. 

Appeal from the decision of Smith. J., at a Circuit Court held 
at Williamsport, Lycoming county, April 25th, 1829. 

John Sloan brought a writ of partition against Joseph Hanse, 
with notice to the terre-tenants. The defendant pleaded non tenent 
insimul. 

The following case was made for the opinion of the court: — "It 
is hereby agreed, that the will of George Sloan, deceased, is a part 
of the case: [The will, so far as relates to the present controversy, 
was in these words:-* 4 1 give, devise, and bequeath unto my twa 
cousins, Richard Hanse, and Joseph Hanse, of West fVhiteland 
township, Chester county, all my estate, both real and personal, to 
be equally divided between them, or to their heirs.'] That Richard 
Hanse, one of the devisees therein named, was dead at the making 
of the will; having died without issue, unmarried, leaving brothers 
and sisters: That the death of the said Richard Hanse was un- 
known to the testator at the making of the will: That John Sloan, 
the plaintiff in the cause, is the only brother of the said George 
Sloan, deceased, who died unmarried, without issue and without 
any sisters. — If the court -should be of opinion, that the devise to 
Richard Hanse is lapsed, judgment to be entered for the plaintiff; 
if of a contrary opinion, the judgment to be entered -for the defen- 
dant" ,- 



Digitized by VjOOQ IC 



Jnfy 3, 1829.] OP PENNSYLVANIA. » 

(SIoibv, Hanse.) 

His Honour gave judgment for the plaintiff, and the defendant 
appealed from his deoiaion. 

The case was argued by A r m st ro ng and Campbell, for the ap- 
pellant, and by Anthony and Lewis, for the appellee. 

Arguments for the Appellant 

Two points may be conceded without prejudice to the claims of 
the heirs of Richard Hanse. 1 . That it is not a case of joint tenancy ; 
and, S. That the general rule is, that if the devisee dies before the 
testator, the devise is void; but, the present case steers clear of 
both these points. The testator, plainly intending; that his brother 
John should take no part of his estate, real or personal, devises the 
whole of it to his two cousins, Richard and Joseph Hanse. In 
modern times, the intention of the testator, collected from the whole 
of the will, and giving effect, if possible, to every word contained 
in it, has been uniformly adopted as a standard rule of construction, 
unless the estate thereby created is irreeonciieable with the rules of 
law. The intention of George Sloan, in forming the present will, 
is manifest He did not intend that the devises to his two cousins, 
or to either of them, should lapse by then* deaths in his life time. 
The words, "or to their heirs," distinctly show this intention., If 
a testator expressly directs, that a legacy, or devise, shall hot lapae 
by reason of the death of the first taker, and at the same time uses 
words indicating who shall take in that event, his will shall be en- 
forced and carried into effect. Sibley v.. Cook, 3 Atk. 672, is a case 
of this kind. The words, "or to their heirs," are manifestly in* 
troduced not to denote the quantity of estate devised. The word 
estate, carried the fee without the addition of the word heirs. Mor- 
rison v. Semple, 6 Binn. 94. But, they are used to show who 
should take the land deviaed, if the devisee named in the will should 
be dead, or die before the testator. The word " to," is significant, 
and must not be disregarded. Every word should have efieot if 
possible. It here signifies, that the land shall go over to the heirs 
as a deseriptio personarum. They will take as purchasers, not 
through the decedent, but by way of remainder aftek* him. Immedi- 
ately on Richard? s death, Joseph Hanse and his sistef thus be- 
came entitled to what was devised to him. They were his heirs, and 
there was no other disposition of the property made by the testator 
in the event of Richard's death, than that they should take. But it 
is contended, that the word "or" should be construed "and." 
That courts have a power so to alter the text of a will is certain; 
hot, as said in 1 Yeates, 319, it can only be done in cases where it 
is absolutely necessary to support ^the evident meaning of the tes- 
tator. • But words cannot be arbitrarily expunged or altered. Inr 
no case will courts allow a substitution of words, or a construction- 
of them, tending to destroy a will wholly, or in part, instead of sup* 
porting it In 14 Serg. *} Rotate, 92, it is laid down, that the mean- 
ing of everyword must be weighed in the sense the testator used it 
The season of a devise lapsing by the death of the devisee in the 
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testator's life, is given in 2 Bac. Jib. 86. Devise to A. and his heirs. 
A. dies in the fife time of the testator; the heir of A. shall take 
nothing, for the heirs of A. are named only to express the quantity 
of estate that A. shall take. Thus, the reason for the lapse of the 
devise is given, and it is clearly distinguishable from the case before 
ns. Sword v. Jidams, 3 Yeates, 34, is of the same purport, and 
governed by the same reasons. Ware v. Fisher, 2 Yeates, 578, 
agrees in principle; and, Patterson v- Hawthorn, 12 Serg. & 
JKawle,ll2, is much in point The testator directed that the price 
of his land should be divided among his children, or their heirs, 
after the death of the mother — one of the daughters died before the 
mother. It was held, that the husband of the deceased daughter, 
as her administrator, was entitled to recover the legacy. Tiloh- 
man, C. J., says, "I understand these, words as if the testator had 
said, — to be paid to them, or to such persons as would be entitled 
to it as their representatives, by the laws of the country. 9 ' It i* 
urged, that where the intention is doubtful, the heir at law must 
prevail; but in this case, there cart be no doubt of the intention. 

The following cases were also cited by the defendant's counsel:-*- 
Steele v. Thompson, 14 Serg. & Bowie, 104. 1 Vez. 25. Bobinton 
v. Lessee of Adams y 4 DalL Appendix, 12. Lessee of Griffith • 
v Woodward, 1 Yeates, 319. 2 Jitk. 86. Dickinson v. Purvis, . 
8 Serg. # Bawle, 71. Craighead v. Given, 10 Serg. fy Hawk, 
353. Lessee of Caldwell v. Ferguson, 2 Yeates, 380. 1 Eq. Co. 
Jib. 831. 

Arguments for the appellee. 

The plaintiff is brother, and heir at law of the testator, and claims 
the share devised to Richard Hanse, as a lapsed devise. No argu- 
ments to be drawn from the doctrine of survivorship in joint tenancy 
can avail, as the will was made since the act of the 31st of March, 
1812, abolishing joint tenancy, and the words, "equally to be di- 
vided," rendered the devise in question a tenancy in common, by 
the common law. Evans v. Brittain, 3 Serg. fy Bawle, 135. Joseph 
Hanse cannot claim as heir to his brother Richard, because in that 
case, he must make his claim through his brother Richard; who, 
not being esse, at the time of the testator's death, could take no 
estate under .the will, and, therefore, could transmit none to his 
heir. Busby v. Greenslate, Strange, 445. Hodgson v. Ambrose, 
Doug. 337. It has been long established, and has become a rule of 
property, that the word heirs, in devises of this nature, is a word 
of limitation, and not of purchase. Co. Lilt. 376, Note 1 of Butler, 
lb. 381. No point is better settled, says his Honour Judge Yeates, 
than " that a devise of land, or personalty, to a person who dies in 
the testator's Kfe time, becomes thereby lapsed, by the general rules 
of eommon law." Weishaupt v. Brehman, 5 Binn. 118. The au- 
thorities in support of this position, are almost numberless^ 

The case cannot be taken out of the general rule, by the introduc- 
tion of the disjunctive, "or," instead of the conjunctive "and;'* 
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became, even Joseph Hanse* the defendant, before be can entitle 
himself to any share of the property devised, must ask to have the 
word "or" converted into "and." Unless this construction be 

B'ven, nothing passes by the will. It would be void for uncertainty, 
o court could carry into effect a devise to A. or to B. ; for it 
would be impossible to determine which of the persons named, was 
the object of the testator's bounty. If a man gives lands to one, 
to have, and to hold to him, or his heirs, he hath, says Sir Edward 
Coke, " but an estate for life for the uncertainty." Co. Lift. 8. 
But, in the case of a devise, the courts, where it appeared necessary 
to prevent the gift from being void, and to carry the testator's in* 
teotion into effect, have uniformly construed the disjunctive " or," 
into the conjunctive "and," and vice versa. Caldwell v. Fergu- 
son* 2Yeates* 380. Devise to Hugh MFadden* now in Ireland, 
or bis heirs, was construed to mean, Hugh M'Fadden and his heirs. 
See also 6 Cruise* 183. Lessee of Hauer v. Sheetz* 2 Binn. 532. 
Holmes v. Lessee of Holmes* 5 Binn. 253. Lessee of Cheesman 
v. Wilt* 1 Yeates* 41 1. 2 Mass. 554. Barker v. Suretees* Strange* 
1175. There is a clear distinction between those cases where the 
legatee dies before the testator, and where, after the death of the 
testator, the legatee dies; before the period, or contingency, on the 
happening of which, the legacy is to be paid. Where there is a 
person in esse* to take at the time of the testator's death, the courts 
have inclined to construe the legaey as vested, but payable in fu- 
ture. Patterson v. Hawthorn* 12 Serg. $ Rawle* 113. And 
where legacies have been directed to be paid, after the termination 
of a life estate, to the legatee, or his heire, the word u or 9 " has- been 
laid hold of to favour the construction, that the legacy had vested 
on the death of the testator; and, that the intention was, that it 
should be paid to the legatee, if living, or to the persons entitled 
as his legal representatives, after his death. But the authorities on 
this branch of the subject, have no application to cases where the 
legacy, or devise, never vested at all, for want of a person in esse* 
to take at the death of the testator. In cases of the latter descrip- 
tion, the word "or" has never been held to save a lapse. A. de- 
vises to his executrix, or her heirs, and she dies in his life time. 
Stone v. Evans* 2 At fa 19. So, where there was a bequest to A. 
fer life, and after her decease, legacies were given to B., or to her 

Coper representatives, in case she should not survive A. ; then foi- 
ws ft bequest in these words: I also give to each of the children 
of my sister Elizabeth* or their representatives, or representative, 
two thousand pounds. One child died during the life of the testa- 
tor, another died after the testator, during the life of A. It was 
held, that the former lapsed, the latter vested. Corbin v. French* 
2 Vesey* 418. The child who died in the life time of the testator, 
left a widow and children. If the disjunctive " or" could not be 
ao construed by a Court of Chancery, in favour of a widow and 
children, as to save a lapse, why should it be so construed in a eourfc 
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of hw in favdur of Collateral relations? The court will not be in- 
clined to overturn authorities, for the purpose of disinheriting the 
brother, and heir at law, of the testator. On the contrary, the set- 
tied role is, says Judge Yeates, " that the heir at law, is the fa- 
vourite At law and in equity, and is not to be disinherited without 
express words, or necessary implication." Clay ton v. Clayton, 3 
Binn. 488. 

In regard to the question of intention. It appears that the death 
of the devisee was unknown to the testator, and there is nothingto 
shpw, that such an event was in the most remote degree contem- 
plated by him; he, therefore, could not intend to provide against 
It; if he had, he would not have used these words. As between his 
cousin Richard and his brother John, there may have been reasons 
which induced him to prefer Richard; but, it is not to be inferred 
from the will, that he intended to prefer the brothers and sisters of 
Richard to his own brother John. - Had the brothers and sisters of 
. Richard stood upon an equal footing with him, in the estimation of 
the testator, they would Jiave been named equally with Richard. 
The omission is evidence, that the testator did not intend to prefer 
them to his own brother. They also cited, Brett v. Rigden* Plow- 
den, 341. Cro. EKz. 422. Lessee of Smith v. Folwell, I Binn. 
550. French t. M'Bhtnny^ Binn. 30. 

The opinion of the court was delivered by 

Gibson, C. J.— The intention of the testator, when sufficiently 
apparent, is undoubtedly the polar star; and, it is sometimes said, 
that precedents- serve rather to obscure, than to elucidate it. It is 
to be regretted, that this expression has been used by judges whose 
learning and ability give it currency. In the development of inten- 
tion, rules of construction, which owe their existence entirely to 
precedent, and without which, no two minds would often, if ever, 
arrive at the same conclusion, are indispensable to certainty of re- 
sult; particularly when, as sometimes happens, the judges are called 
on to suppose an intention, where, in feet, none ever existed. Any 
settled rule, which leads to a determinate effect, (jn comparison 
with which, the fulfilment of any particular intent, is of secondary va- 
lue,) is preferable to a process which would destroy every thing like 
stability of decision, and leave titles depending on intention, to the 
decision of chance, and the sport of opinion. A well established 
rule requires, that an implication by which the laws of descent 
would be suspended, shall be avoided: in other words, that the 
plain and certain disposition of the law, shall not be set aside, ex- 
cept in favour of an equally plain and certain disposition of the tes- 
tator. To apply this to the will before us. The testator devises to 
his nephews, in exclusion of his brother of the half blood, all his 
"estate, both real and personal, to be divided between them, or to 
theirJwirs." Substitute and for or, and there is no room for dis- 
ptrte. This is resisted, because, as is said, it ia never done but to 
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effectuate the testator's actual intention. But to take for granted, 
that the substitution would frustrate the actual intention, \8 to oc- 
cupy the whole ground in dispute. It is said, however, that as the 
word estate itself, carries the fee, the word " heirs," would he al- 
together unnecessary, except to signify that the estate was limited 
alternately to each nephew, or his heirs, with a view to provide for 
the very contingency that has happened; and, that the inference 
from this is strengthened by the position of the word in the sen- 
tence. We may suspect that such was the object, but we have not 
sufficient ground to proceed on it as a thing judicially ascertained. 
The word heirs may undoubtedly be used as a term of special de- 
scription, by which a devisee may take even in the life time of his 
ancestor; but, it is appropriately a word of limitation only, and he 
who would take by it as a word of purchase, must show clearly and 
incontestably, that it was used id that sense. Had the testator here, 
meant to provide against accident from the death of either of the 
principal objects of his bounty, it is reasonable to suppose be would, 
instead of leaving his meaning to conjecture, have said so in terms. 
-He ha* not done so; and, the inference (5 be drawn from the use of 
a copulative, instead of a disjunctive, is too feeble to disinherit the 
heir. 

Judgment affirmed. 



[SfrcrauftT, July 3, 1829.] 

FISHER against TAYLOR and others. 

nr bbror. , 

I 
Testator directed bis executors to purchase a tract of land, to be conveyed to 
them, in trust for his son, wh was to have the rents, issues, and profits 
thereof, bat the same was not to be liable to any debts contracted, or which 
might be contracted by his said son, at whose death, the land was to vest in 
the heirs of his body; and, if he should die without heirs of his body, then 
to vest in the right hejrs of the testator. Held, that the son had not such an 
interest in the land as could be taken in execution, and sold for his debts. 

Ejectmcvt in the Court of Common Pleas of Mifflin county, 
removed to this court by writ of error. 

Matthew Taylor, by bis last will and testament, dated the 16th 
of July, 1821, directed as follows:— 

" I will aad direct, that my son, John Taylor, pay out of the 
land devised to him six hundred and fifty dollars; and that my son, 
Henry Taylor, pay out ef the land devised to him, thirteen hundred 
and fifty dollars, to, and for the following use and purpose: — My exe- 
cutors hereto after mentioned shall, within one year after my de- 
cease, purchase a tract of land, at the price of two thousand dollars, 
four hundred dollars to be paid in hand^and the residue to be paid in 

vol. if. E 
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four equal annual payments; and, the tract of land so purchased, 
shall be conveyed to my executors in trust for my son, Sample 
Taylor, the said Sample to have the rents, issues, and profits 
thereof, but the same not to be liable to any debts contracted, or 
which may be contracted by the said Sample, and at the death of 
the said Sample, the tract of land aforesaid, to vest in the heirs of 
the body of the said Sample, in fee; and if the said Sample shall 
die without heirs of his body, then the tract of land aforesaid, to 
vest in my right heirs." • 

- The testator appointed his sons, John Taylor, and Henry Tay- 
lor f and his nephew, Samuel W. Taylor, his executors; and, let- 
ters testamentary were issued to them on the 20th of November, 
1823. The executors, in pursuance of the said will, purchased, in 
the year 1824, of John Oraham and wife, a tract of land, situate 
in Wayne township, Mifflin county, containing one hundred and 
eighteen acres, with a house, barn, and orchard thereon; for which 
a deed was- made to the said executors, their heirs, and assigns, in 
trust, for Sample Taylor, to have the rents, issues, and profits, . 
during life, but not subject to his debts; remainder to the heirs of 
his body, in fee; reversion to the heirs of Matthew Taylor. 

The plaintiff in error, who was plaintiff below, had a judgment 
in the Court of Common Pleas of Mifflin county of August Term, 
1825, on which a Fieri Facias was issued', and levied, by his di- 
rections, on the life estate of the defendant, Sample Taylor, in this 
tract of land. By virtue of a Venditioni Exponas, to November 
Term, 1825, the estate thus levied upon, was sold by the sheriff of 
Mifflin county to the plaintiff, and a deed for the same was duly 
executed and acknowledged. The plaintiff thereupon brought 
an ejectment against the defendant, to recover the estate sold 
and conveyed to him. In this action, Henry Taylor, John Tay- 
lor, and Samuel IV. Taylor, executors of Matthew Taylor, de- 
ceased, came into court, and prayed .to be admitted,, and were ad- 
mitted, as co-defendants. 

On the trial of the cause, the court charged the jury as follows:— 
JBumside, President. — "The plaintiff's counsel contend, that 
Sample Taylor had a life estate in the premises, which could be 
sold and conveyed by the sheriff, and he let into possession to take 
the rents and profits of the estate during the life of Sample Taylor, 
and insists, 1. That a judgment is a lien on every possible interest 
which a debtor has in land. 2. That a lease is subject to a judg- 
ment 3. That a trust estate is liable for debts, and that this devise 
is within the statute of uses, and is subject to all the incidents of 
any other estate for life. 4. That the limitation is inconsistent with 
the estate granted, and that it is subject to the debts of Sample 
Taylor. These among others embrace the arguments of the plain- 
tiff; and, however generally correct his propositions are, this court 
deny their application to the case before us. Matthew Taylor had 
a right to devise his estate tn whom, and in what maiw **» nleased. 
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He bad a right to make a provision for his son, and such a provision 
as would not be subject to the claim of creditors; and, in the opi- 
nion of the court, by his will he has done so. The executors take 
the estate upon the special trust, to let Sample have the rents, is* 
sues, and profits for his life. They have a right to the -occupation of 
the estate, to rent it, to have it farmed and' worked, and to pay 
over the rents, issues, and profits to Sample— they may permit 
him to use it. This is not a use executed by the statute. Trust 
estates have been recognised by our own legislature; they are 
excepted out of the statute respecting joint tenancy. Trusts are 
often created for the best purposes: for the support of infants, the s 
protection of females, and the maintenance of the unfortunate. This 
court deny the right of the plaintiff to recover; and, they instruct 
you, that the sheriff's sale did not devest the executors of Matthew 
Taylor of their legal right to use and occupy this estate, and to pay 
over the rents, issues, and profits, to Sample Taylor, and that the 
defendants are entitled by law to your verdict" 

The jury accordingly found for the defendants, and the court 
thereupon entered judgment To reverse that judgment, the plain- 
tiff sued out the present writ of error. 
, The errors assigned were:— 

" 1. The Court erred in charging the jury, that the estate of 
Sample Taylor, was aot executed by the statute of uses. 

"£. The Court erred in saying, that it was not subject to the 
claim of creditors. 

" 3. The Court erred in charging, that the executors of Matthew 
Taylor had aright to the occupation of the estate, to rent it, to have 
it farmed and worked, and pay over the rents and profits to Sam- 
ple Taylor. 

"4* The Court erred in saying, that the executors of Matthew 
Taylor had the legal right to use and occupy the estate, and that 
the sheriff's sale did not devest them of it. 

" 5. The Court erred in denying the right of the plaintiff to 
recover." . 

The cause was argued in this court by W. M. Hall and Blythe, 
for the plaintiff in error, who insisted that Sample Taylor had such 
an interest in the land in dispute, as might be taken in execution, 
and sold for his debts: That he was to take the profits of the estate, 
was in the actual enjoyment of it, and could have turned the trus- 
tees out if they had refused to permit him to take the rents and pro- 
fits: That the estate was clearly within the statute of uses, by which 
the use was executed and turned into possession; and, that it was in 
the power of no one to change the incidents of an estate. To support 
their argument, they cited, Lessee of Humphreys v. Humphreys, 
I Fisates, 427. Hurst v. Lithgrow, 2 Yeates, 24 Burd v. Lessee 
o/JDansdale, 2 Binn. 80, 91. Carkhuffv. Anderson, 3 Binn. 4. 
Bichter v. Selin, 8 Serg. fy Bawle, 440. Ely v. Beaumont, 5 
Serg.fy Bawle, 124. Stahley. Spohn,* Serg. fy Bawle, 211. Bob. 
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Dig. 404. 2 JBL Com. 330, 333, 336. 2 Salk. 679. Feafn. 115. 
Co. Zt'/& 290, *. Jac. Law Diet. 370. 1 Cruise, 461. i An* /^ 
7. Permock v. flbrf, 8 £b£. * ifciwfc, 379. West v. #%**, 10 
fifer^. ©> Awfe, 448. 1 /n**, 223. 1 Grifte, 660. 2 Bl. Com. 157. 
AT* Williams v. Afoky, 2 i«w#. 4* Bawle, 513. £9to<ips v. Shaupe, 
12 Serg. & RattfU) 12. 

Bunks and Potter, for the defendants in error, argued, that the 
deed to the executors of Matthew Taylor, vested in them as trus- 
tees, according to the directions of the will, the legal title to the 
property conveyed; the rents, issues, and profits to be applied to the 
support of the testator's son: That a man had a right to dispose of 
his property as he pleased, and it was the duty of the court to carry 
his dispositions into effect, according to his true intention, where 
that could be discovered, and was not inconsistent with the rules of 
law: That it was the plain and express intention of the testator in 
this instance, to make a provision for his son, which should not be 
taken away from him by any debts he might contract, and that there 
was no rule of law, which forbade such a disposition of a parent's 
estate. They cited, Buston's Executors v. Buston, 2 Datl. 244. 
Lessee of Findley v. Riddle, 3 Binn. 149. Adams on Eject 81/ 
82. Pow. on Dev. 285. 1 Madd. Ch. 514, 559, 562. 1 Fonb. 16, 
404. 1 Vern. 415. 1 Eq. dtb. 383. 2 Fonb. 18, in note. 1 P. 
Wms. 280. 1 Ves. 130,238. 3 Munf. 399. 1 Cruise, 461, Sec. 
12, 13, 19, 20, 23. 

The opinion of the court was delivered by 

Smith, J. — The only question before the court below was, and 
it is the only question here, whether Sample Taylor had such an 
interest in the land mentioned in this ejectment, under the above- 
mentioned will and deed, as is by law subject to the lien of a judg- 
ment, and such as may be sold by execution against him for the 
payment of his debts? There never has been a question, or doubt, 
as to the intention of the testator. He manifestly designed to se- 
cure to his son, Sample Taylor, the enjoyment of the rents, issues, 
and profits of the land, during his life, in such a manner, that they 
should not be subject to be sold for the payment of his debts; and, 
be constituted bis. executors special trustees, to carry that intention 
into effect The Court of Common Pleas correctly decided, that this 
was not a case within the statute of uses. It was necessary that the 
executors should take the legal estate for the purposes of the trust, 
in order to give effect to the testator's intention; and, they were, 
therefore, properly held to be entitled to use and occupy the land, 
to let it, or to have it tilled and worked, so as to enable them to 
comply with the disposition of the testator, in regard to the appli- 
cation of the rents, issues, and profits to Sample Taylor. A dif- 
ferent construction would make the beneficial interest, which the 
testator intended to provide for his son, subject to be sold for his 
debts, when he expressly declared, that it should net be so subject, 
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and would thus set up a new will in place of that which it affected 
to interpret 

The intention of the testator ascertained, the only question is, 
whether his disposition is contrary to law. A man may, undoubt- 
edly, so dispose of his land as to secure to the object of his bounty, 
and to him exclusively, the annual profits. The mode in which he 
accomplishes such a purpose, is by creating a trust estate, explicitly 
designating the uses, and defining the powers of the trustees. All 
this, we think, has been sufficiently effected in the case under con- 
sideration. Nor is such a provision contrary to the policy of the- 
law, or to any act of assembly. Creditors eannot complain, because 
they are bound to know the foundation upon which they extend 
their credit The act of assembly, cited from 1 Smith's Lau)s, 7, 
does not apply, the land in question not being the land of Sample 
Tat/lor, the defendant He has* no life estate in it, nor any inte- 
rest which is subject to be sold for the payment of his debts. The 
benefit he derives under the will of his father, is merely the right 
of receiving from the trustees, the rents and profits of the premises, 
which they hold under the deed from John Gfraham and wife; 
to the perception of those rents and profits, they are in the first 
place entitled, for the purpose of fulfilling their trust. 

We are of opinion, that the* judgment of the Court of Common 
Pleas, was correct, and ought to be affirmed. 

Tod, J., dissented. 

Judgment affirmed. 



[Suvbotlt, July 3, 1829.] 

f Case of BOAL'S Appeal. 

APPEAL. 

An appeal to the Supreme Com*, under the act of assembly of the 16th of 
Aftru, 1S2T, relative to the distribution of money arising from sheriff*' and 
coroners' sales, should be in the name of the party, or parties aggrieved; and, 
the recognisance should be taken, in such sum as the Court of Common Pleas 
may deem necessary, to the commonwealth, or some individual for the use of 
the parties interested. 
A written acknowledgment, of record, by the defendant, that a judgment is in 

full force, is as effectual to keep it alive, as a Scire Facto. 
For die purpose of keeping a judgment alive by execution, it is immaterial 
whether the execution be issued before or after a year and a day from the 
entry of the judgment. 
A writ of restitution on the reversal of an erroneous judgment, creates a lien 
on goods from the time it goes into the sheriff's hands, and on lands, from 
the ome of the levy. 

Appxal from the order of distribution of the proceeds of the 
sale of the real estate of James Boal, by the Court of Common 
Pleas of Lycoming county. 
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A sale of the real estate of James Boat having been made under 
a judgment, obtained against him in the Court of Common Pleas of 
Lycoming county, the money was brought into court, and the dis- 
tribution of it among the creditors haying liens upon the land sold, 
having, after much contest, been decided by the court, an appeal to 
the Supreme Court, was entered under the act of assembly of the 
16tfrof*£/?n7, 1827. 

To report all the different claims made in the court below, and 
tfle decision upon each, would be unnecessary. It is sufficient to 
Ytate the points considered in the Supreme Court, which were: — 

1. In what manner the recognisance on the appeal should be 
taken. 

2. Whether the award of restitution on the reversal of a judg- 
ment of an inferior court, be in itself a binding judgment, and if it 
be,' from what time? 

3. Whether a written acknowledgment, by the defendant in a 
judgment, that it is in full force, entered on the docket of the court, 
be sufficient to keep the judgment alive, without a Scire Facias? 

4. Whether the lien of a judgment is continued without a Scire 
Facias, by issuing an execution after the expiration of a year and 
a day. 

After argument by Anthony, Armstrong, Lewis, and Bellas, 
in support of the interests of their respective clients, the opinion of 
the court was delivered by 

Rogers, J. — The estate of James Boat having been sold by the 
sheriff, and an order made for the distribution of the proceeds 
among the creditors, by the Court of Common Pleas of Lyooming 
county, an appeal has been taken, under the third section of the 
act of the 16th April, 1827, which gives liberty to any person who 
may consider himself aggrieved, &c. to appeal to the Supreme 
Court, within twenty days, subject to the same rules and regula- 
tions, as appeals made from the decision of the Orphans' Court. 
The appeal is made from the order of distribution, so that we can- 
not perceive any necessity for more than one appeal, which vests 
the jurisdiction in the Supreme Court, to inquire into the whole 
matter, and distribute the money according to law. And (his can 
be attended with no danger, and but little inconvenience, as all the 
persons interested are either present in the Court of Common Pleas, 
or have an opportunity of being so, as it is the duty of the court to 
cause notice to be given, either personally, or by such advertise- 
ments as they may deem proper, prior to making their decision. 
Besides, the Supreme Court will take such order, on a proper ap- 
plication, as to prevent the rights of persons being affected, who 
have no opportunity of being heard. The opinion of the court 
has been required, as to the form of the appeal. We are of opinion, 
that it should be in the name of the party, or parties aggrieved, and 
that the recognisance should be taken in such sum as the Court of 
Common Pleas may deem necessary, and to the commonwealth, or 
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some individual, for the use of the parties interested. The recogni- 
sance was taken in the name of James Bout, the defendant, and we 
will intend, that it is for the benefit of those who may be aggrieved 
bj the appeal. 

1\e order of distribution involves several questions, which, 
when settled, removes all difficulty in the distribution of money 
raised by the sheriff's sale. 

We agree with the Court of Common Pleas, that the entries on 
the docket, by James Boal f continued the lien of Williams? s judg- 
ment, and this is on the authority of a ease decided in Philadelphia, 
and not yet reported. 

Although the Fieri Facias in Brown's judgment did not issue 
until after a year and a day, it is not distinguishable in principle 
from Taylor v. Foung, 2 Binn. 228. In that case, it was decided, 
that an execution within a year and a day, continues the lien of a 
judgment, without resorting to a Scire Facias, under the act of as- 
sembly of the 4th of .April, 1798. And the reason given by Justice 
Ybatjcs is, that the Scire Facias operates as notice to the parties 
interested, and evidences the intention of the creditor to claim the 
lien of his judgment: That the taking out a Fieri Facias, levying 
on the goods and lands of the defendant, and condemning the lands 
by an inquest, are matters of notoriety; and, in point of notice of 
the creditor's pretensions, tantamount to a Scire Facias. The dis- 
tinction between an execution issued before, and after the year and • 
a day, is too nice for ordinary comprehension; and, in practice, it 
has been considered as making no difference. To decide otherwise, 
would endanger many honest claims. This point has lost most of 
its importance by the act of assembly of the 26th of March, 1827, 
passed to remedy what some consider a misconstruction of the act 
of assembly of 1794. That act is prospective, and confirms, rather 
than invalidates the uniform practice which has obtained, since the 
case of Thy lor v. Young. 

The next question is, whether a writ of restitution be a lien, and 
from what time* A judgment of reversal, is a judgment of the Su- 
preme Court; and the practice is, to remit the record to the Court 
of Common Pleas; in order to have the judgment carried into effect 
Russel v. Qray, 6 Serg. 8? Bowie, 208. Duncan v. Kirkpatrick 
et al. 13 Serg. fy Rawle, 292. The difficulty is, not whether it be 
a judgment, but whether it be a lien, and from what time it com- 
mences. After a most diligent search, I find but little in the books 
calculated to throw light on the question, nor have the researches of 
counsel been more successful. We do not consider (he lien as com- 
mencing from the time of reversal, from the danger and almost 
certainty of affecting the rights of bona fide purchasers, without 
notice. This would be an unreasonable effect of the judgment of 
reversal. It is not pretended, it would bind lands through the 
whole district, or in the county where the Supreme Court held its 
session, but in the county from whence the judgment came, and to 



Digitized by VjOOQ IC 



2R 40 
19 SC 135 



40 SUPREME COURT ISunbury, 

(Case of Boal't Appeal,) 

which, for execution, it roust be remitted, and this would expose it 
to the objection which I Jiave mentioned. It is the opinion of the 
majority of the court, that as the writ of restitution is strictly an 
execution, it comes within the same rules as other executions; and, 
that the lien commences on the goods from the time the writ goes 
into the hands of the sheriff; and, oh the lands, from the time of 
the levy, &c. My opinion is, and in this, I believe, I speak the 
sentiments of Judge Tod, that the lien commences from the time of 
the remittance of the record, and docketing it in the county from 
which it was removed. To avoid misapprehension, we would wish 
to be understood, as not extending this decision beyond the special a 
facts of this part of the case. 



(Suhbumt, July 3, 1839.] 

BROWN against The COMMONWEALTH. 

IN ERBOIU 



15 40] " • 

h 26 SC '286 a county treasurer's account, settled under the pr ov is ions of the act of assem- 
2 R 40 Uyofthe 3fch of March, 1791, may be altered by the auditors, at any time 
<*0 SC s 124 before it is returned to the Court or Common Pleas. 

- A treasurer of a county is not entitled to compensation for travelling out of the 

county to collect taxes on unseated lands. 
If the auditors proceed to settle the account without giving notice to the trea- 
surer, and their report be filed, no appeal entered, and an execution issued, 
the court, on application, will set the report aside; but, if the treasurer enter 
an appeal, and the whole matter is taken up anew in the court, the defect is 



Error to the Court of Common Pleas of Lycoming county. 

Matthew Brown, the plaintiff in error, had been the treasurer 
of Lycoming county, and on the termination of his office, his ac- 
counts were submitted for settlement to auditors, under the act of 
assembly of the 30th of March, 1791. From their decision he ap- 
pealed to the Court of Common Pleas; and, on the trial, on the 8th 
of September y 1827, the jury found a verdict in favour of the com- 
monwealth, for the sum of three hundred and eighty-two dollars 
and forty-two and a half cents. 

Several bills of exceptions, as well to the admission of evidence, 
as to the charge of the Court of Common Pleas, were taken and ar- 
gued in this court, by Anthony, for the plaintiff in error, and by 
Armstrong, for the defendant in error. 

The opinion of the court, which embraces all that is material 
in the case, was delivered by 

Hitston, J.— By the act of assembly of the 30th of March, 1791, 
auditors were to be appointed amicably to settle the accounts of 
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treasurers, commissioners, &c. of the county; and, although the 
auditors are now, by a subsequent law, to be elected, the other pro- 
visions of the act of assembly of 1791, are in force; at least, such of 
them as are material in this case. 

Section fifth provides: "That the said auditors having examined 
and settled the said accounts, to the best of their skill and ability, 
thaii report the same with the respective balances due, to, or from 
such commissioners or treasurer, to the next County Court of Com- 
mon Pleas for such county, who shall thereupon cause such report 
and settlement to be filed among the records of said court: and such 
report, from the time of being so filed, shall have the effect of a 
judgment, on the lands, tenements, and hereditaments of such com- 
missioners or treasurer, who shall thereby appear to be indebted: 
and, if within sixty days after such report, made and filed, the said 
commissioners or treasurer, their executors, or administrators, or 
any of them, shall enter their appeal in the said court, from the said 
settlement, or any part thereof, it shall be lawful for the court to 
direct an issue, wherein the commonwealth shall be made plaintiff 
or defendant, as the case may require, to he tried by a jury during 
the next term, upon whose verdict, final judgment shall be en- 
tered. 9 ' It then goes on to prescribe the bail to be entered by the 
party appealing. 

Matthew Brown was treasurer of Lycoming county, in the 
year 1S26; and an account, finding him indebted to the county, 
was settled by the auditors on the 31st of January, 1827, and this 
report given to the Court of Common Pleas, who ordered the same 
\q, be filed. By this report, Mr. Brown was found indebted to 
the county two hundred and thirty-three dollars. He appealed 
in due form; and, on the trial of the issue, several points arose, 
which are the subjects of this writ of error. After the jury were 
sworn, the plaintiff's counsel offered to read and show to the jury, 
the account of Matthew Brown, treasurer, &c, as filed in the office 
of the prothonotary, according to law. This was objected to; and the 
court admitted the repqrt of the auditors, order of court to file, &c. 
and the appeal, to show what were the report and proceedings till 
this time, but not to establish any one item charged in the said 
report against the treasurer. This formed the subject of the first 
bill of exceptions, but was not insisted on here, and ought never to 
have been taken. In those proceedings specially prescribed by act 
of assembly, and not commenced in the ordinary course of law, it 
is right that the nature of the dispute, the manner in which it came 
before the jury, and what is before the jury, should be understood 
by them; and, with the limitation prescribed by the court, nothing 
would so clearly and satisfactorily show this as the course taken. 
The plaintiff then offered to adduce evidence, to prove the items of 
which the debit side of the account was composed. This was ob- 
jected to on the following ground, and this was the only matter on 
which this court were seriously called on to decide:— The auditors 

vol. n. F 
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hid met on the 6th of January, 1827, and gone through the ac- 
count of Mr. Brown, and made out a report, signed by two of the 
three auditors, finding a balance in favour of Brown of two hundred 
and seventy-seven dollars. This was never presented to the court, 
but was seen by the commissioners, who drew an order, or orders, 
in favour of Brawn for that amount. It was also copied into what 
is called die auditor's book, on the same day; and, in that book, 
immediately under the account, the other auditor wrote: — 

"I do hereby protest against the passage of the above account; 
because, it is incorrect in part, contrary to law in part, and because 
the compensation allowed Mr. Brown } is unnecessarily extrava- 
gant 

"JV. R. Powers." 

Afterwards, one of the auditors who had signed the account, 
dunged his opinion. The account, as copied into the auditor's book, 
had a cross put on it, and this auditor took his name from the ac- 
count made out and signed for the purpose of being given to the 
court to be filed. The auditors met again, and on the 31st otJanu^ 
cry, 1827; two of them signed the report which was given to the 
court, and filed, and which was appealed from, and was now trying. 

The defendant's counsel showed the court this cancelled account 
of the 5th of January, 1827, and the same account in the auditor's 
book, erossed; and, insisted it was conclusive; that the auditors, or 
a majority of them, having once agreed on a report, copied it into 
the book, and signed it, without having handed it to the court, were 
bound — they could not revise or alter it The court held this not 
to be the law, and admitted the plaintiff to prove the items of the 
debit side of the account, and to this the second bill of exceptions 
was taken. 

We are of opinion there was no error. I can see no ground in 
reason^ why any referees, or arbitrators, who have made an award 
or report, may not, before it is finally delivered to the parties, or 
the court, reconsider it, and if found wrong, change it There is 
nothing in the act, or acts of assembly, which will forbid this, in 
the case of county auditors. They are to examine and settle the ac- 
count " to the best of their skill and ability;" and their report is 
not to be instantly filed, but to be reported to the next court Rea- 
son, and justice to themselves, and to the county, and the parties, 
unite in permitting them to use their skill and abilities, until the 
report passes from their hands 4o the court It was not necessary 
that this account should go to the commissioners; and, if it did 
reach their office, they were bound to know, that until given to the 
court, and ordered to be filed and recorded, it was not conclusive. 
The account settled by the auditors, has been, in some degree, con- 
founded in the argument, and, is too often confounded with an ac- 
count, directed by the fourteenth section of the act of assembly of 
the 11th otdpril, 1799. This latter act directs the treasurer, if re- 
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quired, to furnish a statement of bis account, balanced, once in three 
months; and that he shall, once in every year, settle his accounts 
with the commissioners, and produce his vouchers, which being 
allowed by the commissioners, shall by them be laid before the 
auditors, appointed under the act of assembly of 1791, to settle the 
accounts of commissioners and treasurer, who shall proceed to the 
settlement thereof, as by the said act is directed. The two acts 
taken together, contemplate two distinct settlements of the treasu- 
rer's accounts; one with the commissioners, who draw all, or nearly 
all the orders which the treasurer is to pay, and they are to examine, 
among other things, these orders, and see that they are genuine. 
This account is to be submitted to the auditor*, who are to ascertain 
that the orders and payments on them were legal as to their objects, 
such as are directed by law, or otherwise within the powers and du- 
des of commissioners and treasurers, and also, that they are reason- 
able in their amount, &c. 

The first account settled by the commissioners with the treasurer, 
is not conclusive on the auditors; and the report of the auditors, 
even when made to the court, and by them ordered to be filed 
among the records, is not conclusive. An appeal within sixty days 
is given, and if taken in the manner prescribed, the whole is inves- 
tigated anew before a court and jury, in the county, and this again 
may go to the Supreme Court. 

The two accounts agreed to a cent in the amount of money re- 
ceived by the treasurer from collectors in the county, and from the 
owners of unseated lands for county and road tax; and, also, in the 
amount of the orders paid by the treasurer; but, two orders, drawn 
by the commissioners in favour of the treasurer, and for which he 
asked credit for the amount retained, were struck out of the ac- 
count in the second report made and filed; and, also, rejected by 
the court and jury. One of them was an order, drawn by the com> 
missioners in favour of the treasurer, for his time and expenses in 
going to Philadelpkia t to collect the taxes due by the owners of 
unseated lands. It. is a practice of many years 9 standing, for the 
treasurers of the counties containing much unseated land, to go to 
Philadelphia in the winter, and give notice generally, that they are 
in the eity, by a note in the newspapers, and their books being with 
them, the owners of the unseated lands, or many of them, call, exa- 
mine their accounts and pay them. The treasurer often receives large 
suras in this way. The 14th section of the act of assembly of the 
11th of April, 1799, above cited, directs, that the commissioners 
shall allow the treasurer so much per cent, on all monies received 
and paid by him, as they shall, from time to time, deem sufficient 
for his services, which being approved of by the auditors aforesaid, 
shall he in full far his services as treasurer. Where a positive 
law prescribes the manner and nature of the payment to be made to 
an oncer, the directions of the law are, and ought to be, the only rule. 
We had at one time, in this state, a custom of admitting, under the 
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name of compensatory fees, many charges by officers, not allowed by 
any law. These, in many instances, are now expressly forbidden by 
late acts of assembly, and ought always to have been rejected under 
the fair construction of our laws. An officer derives equally his 
authority and his compensation from the law, and where both are 
defined in the law, he can no more enlarge the one than the other. 
It is no part of the duty of a treasurer to travel the country to col- 
lect money. If he can receive pay for his time and expenses in 
Sing to Philadelphia, why not for going to Lancaster, and Car- 
It, and Pittsburgh, and New York? in short, for going to any 
and every place in which an owner of unseated land resides; and, 
thus, change bis office from that of treasurer to collector, and his 
salary from per centage on money received and paid, to daily pay 
in travelling to collect it? The other item was an error in computing 
the sum due from the county on deeds and costs on sales of lands, 
purchased by the commonwealth for the county, and was not ob- 
jected to here. 

Another different in the two nrronnts arose from this:— The 
first account, by mistake, we must suppose, gave the treasurer a per 
cent on the amount of road tax assessed, instead of on the amount 
of road tax received and paid over by the treasurer. It was not 
alleged here, that there was any error in correcting this. 

Much was said about the power of a court and jury, and some- 
thing about the power of auditors to change the rate per cent 
agreed on by the commissioners, as compensation to the treasurer. 
The act above cited, expressly requires, that the compensation 
agreed on by the commissioners, be approved by the auditors. The 
terms "being approved by the auditors," imply an exercise of 
judgment; and, the right of appeal from the report of the auditors, 
is general to the whole account, or any part of it. I do not see 
how this court can make this an exception. At the same time, I 
know it is usual for an understanding to exist in most counties, that 
every treasurer shall receive a certain rate per cent on monies 
received and paid; and, I would not, without strong reasons, depart 
from what may fairly be considered a contract, if not express, at 
least, clearly implied. But where, as in Lycoming county, this 
rate varies with every treasurer, according to some principle not 

Snerally known, or acknowledged, or according to no principle, 
e right to revise and control it, is a wholesome provision. 
A great deal was said on a subject which- was not expressly al- 
leged as error, but which is too important to be passed over. It 
was proved at the trial, that Mr. Brown did not attend before the 
auditors while they were making out the report of the 31st of Ja- 
nuary; and the assertion was often repeated, that he had no notice 
that the auditors were about to meet and revise the account. If they 
aid proceed without giving him notice, it was grossly wrong. The 
•ct which gave them authority, required them to give notice, and 
Z^^jl J them » •&«* notice given, to proceed ex parte, if the 
tWMurer did not attend. 
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If no notice was given to him, and the report had been made and 
filed , and no appeal, and an execution had issued, the court, on ap- 
plication, would have set it aside. The principle is universal in this 
country, that no man's person or property can be affected by a 
judgment, of which he had not actual or legal notice; but, where 
he appeared, and appealed, and the whole matter was in court 
taken up anew, he; at the trial, was in the skme situation as if he 
had appeared before the auditors; and, in judging of the proceed- 
ings in court, where he did appear, we are confined to those pro- 
ceedings. 

But I am by no means satisfied he had not notice. The auditors 
were not examined in court This point was not directly made 
there, perhaps not mentioned; and, from many parts of the case, 1 
would infer, that he had notice, and refused to attend. 

Judgment affirmed. 



[Sukbubt, July 3, 1829.] . \^ 4J4J 

ROBESON and others against GIBBONS. 

IN BRBOH. 

A subsequent survey cannot affect a prior one, regularly made and returned; 
* and if the court be requested by counsel to charge the jury to this effect, 

and refuse to do so, it is error. 
The omission to charge the jury that a delay in bringing suit for any time short 

of that prescribed by the statute of limitations, is not a bar to the suit, when 

requested by counsel to do so, is error. 
A connected draught from the surveyor general's office is evidence, not to 

make title, but to show whether there are any, and what interferences* 

Error to the Court of Common Pleas of Union county. 
- Ejectment for three hundred acres of land or thereabouts, bound* 
ad by lands late of Charles Hall, and others. 

The plaintiffs in error who were also plaintiffs below, were the 
hairs of William Bonkam, deceased, and on the trial, after having 
given in evidence a warrant dated September 28th, 1773, in favour 
of David Emerick 9 for one hundred acres, and another, dated 
May 4th, 1774, in favour of David Emmarts, for one hundred 
and fifty acres, they offered a certified paper dated May 13th, 1828, 
purporting to be a connected draught of two surveys in the names 
of David Emerick 9 and David Emmarls, and also a return of 
aorvey certified in the same manner, being an extract from the sur- 
veyor general's book of March 8th, 1774, to which the defendant's 
counsel objected. The evidence was overruled, and the plaintifis 
took a bill of exceptions. 
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The title under EmericWs warrant was conveyed to Bonhani) 
who, on the 4th of February, 1824, obtained a patent. 

The defendant's title was founded upon an application of Wil- 
liam Gibbons, dated 31st of March, 180$, referring to an im- 
provement of March, 1802; a warrant dated May 27th, 1809, but 
which was not produced, and a return of survey of August 2d, 
1809. 

The plaintiffs 9 counsel submitted to the court certain propositions 
on which they requested the jury might be instructed. 

These propositions, and the answers given to them by the court, 
were as follows: — 

* 1st That the official draft of survey and return, and the patent 
to William Bonham, on the warrant in the natae of David 
Emerick, are strong evidence in the plaintiffs' favour, that their 
survey was actually made upon the ground as represented by 
that draught; and unless the jury find strong evidence that the sur- 
vey was made differently, they are conclusive proofs that it was 
made as that draft shows it 

Jlns. To this the court assent, but those are facts for the jury. 

.2nd. That if the jury believe the testimony of John Lloyd and 
Joseph Stillwell, respecting the lines of Emerick, they were 
made according to his official draft, and they include the buildings 
and improvements, of which Gibbons is in possession, and the 
plaintiffs' official title is the best, if the survey was so made. 

Jlns. The plaintiffs' title is the best, if his survey includes any 
of the defendant's land. As to the testimony of John Lloyd and 
Joseph Stillwell, it is for the jury to determine. Whether their 
testimony proves that Emmerich } s survey does include the build- 
ings and improvements which Gibbons is in possession of, is for 
the jury to determine from all the evidence. 

3rd. Whether the official survey of the defendant, the lines 
dotted upon it for Emerick, or any thing else upon it is evidence, 
or strong evidence, that the plaintiffs' survey was not made as re* 
presented by their official draught, in the name of Emerick, as 
sworn to by Stillwell and Lloyd? And whether there is any evi- 
dence whatever, against the existence of the plaintiffs' survey as 
returned? 

Jlns. The defendant's survey returned, is prima facie evidence, 
that the survey was made agreeably to the return. The plaintiffs' sur* 
vey and return are also prima fade evidence, that their survey was 
made agreeably to the return of survey, and if the jury find there 
is any interference, the plaintiffs would be entitled to the land with- 
in their own lines, unless the defendant can bold by the statute of 
limitations: and whether the surveys were agreeable to the official 
draft is a fact for the jury. 

4th. That unless the defendant has had an exclusive adverse pos- 
session for twenty-one .years before this ejectment was instituted, 
the limitation act does not protect him. That the possession must 
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also have been enclosed during that time, and without interference, 
and that if both Bonhanx and Gibbons were in possession of the 
interfering parts of the survey, the elder and superior title of plain- 
tiff is to hold all the lands, excepting what (ribbons had so actually 
enclosed for twenty-one years, if any there is. 

Jlns. To this the court assent: an actual occupancy with definable 
boundary, without fencing, would be sufficient to hold by the statute 
of limitations so far as he had actually occupied for twenty-one years, 
before the commencement of the plaintiffs' action; but constructive 
possession will not do where there are two adjoining tracts, as in this 
ease, eaeh holding a legal estate under the commonwealth, and there 
is an interference of lines; the land belongs to him who has the old- 
est and best title. In this case if the jury believe that there is an 
. interference, the land belongs to the plaintiffs who have the best ti- 
tle, so far as the defendant has not been in the actual occupancy 
with definite boundaries for twenty^one years before the commence- 
ment of this action. It is immaterial whether these boundaries are 
a fence, 'or a ditch, or a hedge, or the land is surrounded with brush, 
so that there are actual definite boundaries. ♦ 

5th. Whether the plaintiffs are barred in equity, from recovering, 
by any improvements of the defendants' and Bonham 7 s delay to 
bring his ejectment? 

Jlns. He is not — But Bonham suffering Gibbons to patent and 
pay for his land, and make valuable improvements, without enter- 
ing his caveat, or claiming the land, is strong evidence that Wil- 
liam Bonham in his life time did not claim the land in possession 
of Gibbons. 

The errors specially assigned in this court were: — 

1st The rejection of the evidence stated in the first bill of ex- 
ceptions* 

2nd. In the answers given by the Court to the points made by 
the plaintiffs' counsel on the trial* 

The cause was argued in this court by Bellas for the plaintifis in 
error, and Greenough for the defendants in error. 

The opinion of the court was delivered by 

Huston, J. — The plaintiffs here were plaintiffs below, and 
showed a warrant in 1773, and another in 1774; also a survey 
on Emerick?8 warrant, (the one in question,) returned into the 
surveyor general's office in 1774, and a patent. They also proved 
that the lines of the survey in question were on the ground, agree- 
ably to the return of survey, or at least three of them, and that the 
defendant was residing within those lines. The defendant showed 
a warrant in 1809, founded on an improvement in 1802, a survey 
in 1809, and a patent in 1812. Much testimony was given as to 
the defendant's improvement: whether his original improvement 
was within the plaintifis' survey; whether it had been duly fol- 
lowed up; when and how he got into possession where his present 
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house is. All this was matter to be decided by the jury. Several 
points of law were proposed by the counsel, on which the court 
were requested to give opinions, and opinions were given. We do 
not see any error in these, on giving the opinions a fair construe* 
tion, except the third. It has happened in this case, as in many 
others, that the propositions submitted to the court are not expressed 
in the most definite manner, and it is not certain that the court un- 
derstood some of them in exactly the same manner that he who 
wrote them did. 

It is usual and proper for a deputy surveyor to note on bis 
draft of return of survey the names of the older surveys which the 
one then returned adjoins. The deputy in this case was an excel- 
lent and accurate officer. In the draft of the defendant's survey, 
he notes on the outside of one line, that it adjoins D. Emerick, 
(the plaintiffs' warrant,) and by dotted lines shows what he sup- 
posed to be the length of Emerick' s line, which the defendant ad- 
joined, and the course of the other lines of Emerick, running off 
from that line. The defendant having insisted on these marks 
on his own survey, designating, as he supposed, the plaintiffs' 
claim, the court were asked to charge the jury, as to whether 
this draft of the defendant's, and what was written on it, were evi- 
dence, or strong evidence, that the plaintiffs' survey was not made 
as represented by the return, under seal, and as the lines are 
proved to be on the ground. The answer does not meet the point; 
in fact, there is no answer. 

It is not supposed that a deputy surveyor, in executing a survey, 
runs all the lines of former surveys which it adjoins: he ought to 
have all the drafts of former surveys in his hands, but this is not 
always the case; he knows those lines which he adjoins in the sur- 
vey he is making, or somebody shows them to him, and he gene- 
rally takes care not to interfere with prior surveys. The names 
and notes on the draft he returns are evidence of how he under- 
stood the matter at the time; but, a little reflection will satisfy any 
person that these are only of use to show the relative situation of 
the survey then making. In this case, the plaintiffs' survey was 
made and returned in 1774; their title depended then, and depends 
now, on what was done at that time; their right, and the extent of 
that right, were then established; and no act of any individual or 
officer in 1809, can in the slightest degree affect it. 

Whether Mr. Domul ran, or did not run the lines of Emerick, 
in 1809; whether he had a correct or incorrect draft of Emerick 1 * 
survey; or whether the lines of that survey were shown him erro- 
neously by the defendant, or by some other person; nay, whether 
he executed the defendant's survey in part on ground within Erne- 
rick 9 s by mistake, or by design, is wholly immaterial. No act of 
the defendant's, or of a deputy surveyor, can divest the right as 
before established; it cannot be taken away from the owner except 
by the operation of the statute of limitations, or by the owner's 
sale of it. 
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- These notes or memorandums on a draft are often used as illus- 
tration, as proof of location; or where a draft is lost, as secondary 
evidence; and, where two surveys are made, at the tame time, by 
the same surveyor, and some mistake in the drafts as returned, may 
avail, as to title; but, that the memorandums on a survey made in 
1809, should control, or in any way affect a survey in 1774, returned 
and patented, and the lines of which are still found on the ground, 
is out of the question. They did not weigh a feather — they ought 
not to have been regarded by the jury, and so the court should have 
told them. 

The answer to the last point is rather loose. The true answer 
was, that William Bonham, not bribging suit sooner, was no bar 
to the plaintiffs' recovery. The time prescribed by the statute of 
limitations is a bar. I would adhere to that strictly, and neither 
relax nor enlarge for favourable or hard cases; it is a matter of po- 
sitive enactment, and neither courts nor juries can disregard it, 
without forgetting or disregarding their duty. 

There was another point made in this cause, as to the nature and 
effect of a connected draft from the surveyor general's office under the 
seal of that office. The case, Vickroy v. Shelley, 14 Serg. fy Bawle, 
373, settles this point, and to that 1 refer. 

Judgment reversed, and a venire facias de novo awarded. 



L [Sua built, Jul* 3,1829.] 
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LLOYD against NOURSE and Wife. 

IN ERROR. 

it k a good cause of principal challenge to a juror, that he has formerly acted 

as an arbitrator in the same cause. 
In an action of trespass for the mesne profits, the title of the plaintiff, who has 

recovered in ejectment, cannot be disputed. 

Error to the Court of Common Pleas of Northumberland 
county. 

Joseph Nourse, and Caroline, his wife, after recovery in eject- 
ment, brought an action of trespass vi et armis, against William 
•£. Lloyd, defendant in the ejectment, to recover the mesne profits. 

On calling the jury, to'tjy the issue, one of them was challenged 
by the plaintiffs, because he»had been an arbitrator in a former eject- 
ment, brought by the same ^plaintiffs, against one Joseph Cake, for 
the same land. The challenge was allowed, and the defendant's 
counsel took a hill of exception**. 

After the plainti&V evidence l)ad been gone through, the defen- 
dant offered to prove, that he had a better title to the land than the 

voi*. n. G 
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plaintiffs. The evidence was objected to, and overruled by the court, 
who sealed another bill of exceptions. 

A writ of error was sued out, and J. Hepburn and Bellas, as- 
signed for error, 1. The sustaining the challenge to the juror; and, 
£. Rejecting, the evidence offered by the defendant, of a superior 
title to that of the plaintiffs. They contended, that the objection to 
the juror might be a ground of challenge to the favour, but not of 
principal challenge. Pipher v. Lodge, 16 Serg. fy Rawle, 219. 
Luffborough v. Parker, 16 Serg. $ Rawle, 351. They referred to 
3 Sac M. 351, to show the general rules on which one or the 
ether of these challenges is to be taken. In Harper v. Kean, 11 
Serg. # Rawle, 280, it was held, to be no exception to a juror, 
that he had been examined as a witness before arbitrators in the 
same cause; and, in 8 Durell v. Mosher, 8 Johns. Sep. 347, it was 
held, to be no objection that the juror had previously declared an 
opinion. 

Qreenougk and S. Hepburn, for the defendants in error, jus- 
tified the allowance of the challenge, and contended, that the objec- 
tion to the juror was stronger than to a grand juror, who is never 
allowed to sit as a traverse juryman on the trial of the party against 
whom he had concurred in finding a bill. In Irvine v. Kean, 14 
Serg. 4* Rawle, 292,. it was held a good cause of challenge to a 
juror, that he had voluntarily declared, he had heard the evidence 
on a former trial of the same cause, and had made up his mind. 

The opinion of the court was delivered by 

Smith, J. — The plaintiff in error was defendant below, in an ac- 
tion of trespass vi et armis-, for the mesne profits of certain pro- 
perty, which the defendants in error had recovered from him in an 
action of ejectment The action of trespass was tried on the 20th of 
November, 1828, when a verdict was rendered for the plaintiffs 
against the defendant, for four hundred and sixteen dollars and five 
cents damages, and judgment thereon was duly entered. At the 
trial, two bills of exceptions were taken by the defendant below, 
and on these, errors are here assigned: — 

The first is, that the court erred in sustaining the challenge to 
Charles dale, a juror. 

And the second, that the court erred in rejecting the evidence 
offered by the defendant, of a superior title to that of the plaintiffs. 

The first error assigned, alone merits attention. It appears, that 
Charles Gale, who had been summoned a juror, was called, and 
challenged for cause, by the plaintiffs, because he had been an arbi- 
trator in the action of ejectment, brought by William A. Lloyd, 
against John Cake, to November Term, 1826, in the Court of Com- 
mon Pleas of Northumberland county, for the land, from which the 
mesne profits were claimed in this suit; and had signed an award 
in favour of William A. Lloyd. This challenge was objected to, 
as insufficient in law to prevent the juror from being sworn to try 
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the issue in this case. The court overruled the objection, and al- 
lowed the challenge of the plaintiffs, This is the first error. It did 
not escape the discernment of the legislature, when they formed our 
jury system, (which is peculiar to this state, and the state of New 
York,) that it was necessary , in order to secure a free, independent, 
and impartial administration of justice, that jurors should not only 
be exempt from all objections of interest, but even from any sup* 
posed bias; and, hence, in the various qualifications required, we so 
evidently see their anxiety to guard, as much as possible, against 
selecting, or returning as jurors, persons, who might be considered, 
not impartial or judicious men. In the case before us, the juror, 
who was challenged, had decided the title to the land, in favour of 
William Jl. Lloyd, and signed an award, now on record, solemnly 
declaring his opinion. The law presumes, that a man, who has 
made up his mind, especially if he has declared it under his name, 
and placed it on record, will not be so perfectly impartial, as a juror 
ought to be. In the case of Durell v. Mother, 8 John*. 445, relied 
on by the plaintiff in error, it was objected to a iuror, that he had 
said, in a conversation about the controversy, that the defendant 
was wrong, and the plaintiff was right; and it was held no objection, 
because he had given no decided opinion on the merits of the cause* 
It will be readily seen, that the case referred to, does not decide the 
* one under consideration; because, here, the juror had not merely 
expressed an opinion, but had given a decided opinion, under the 
solemnities of an oath, on the merits of the cause; and, this too, 
after he had heard and examined all the testimony. It was not 
reasonable to suppose, that no bias remained on the mind of the 
juror, or that it was likely he would give any damages, or fair da- 
mages, for the occupation of the land. We think, therefore, that he 
did not stand, as he ought to have done, unbiassed, and that he was 
properly challenged. This case is, in my opinion, stronger than 
that of a grand juror, who has found an indictment, on hearing the 
testimony on one side only; but, he would not be suffered to sit as 
a traverse juror, on the trial of the defendant in that indictment 
There was, in our opinion, no error in rejecting the juror. 

As to the offer of the defendant, to prove his title to the premises, 
which, he alleges, was superior to that of the plaintiffs, it is not ne- 
cessary to say any thing. The decision was right The judgment is 
therefore to be affirmed. 

Judgment affirmed. 
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WOOD a# ainst DAVIDSON and another, 

IN ERROR. 

If an adtion be brought for a legacy without a refunding bond having been pre* 
yiously tendered, or filed, the defendant may plead the want of such bond 
in abatement, or, on the return of the writ, may move the court to abate it, 
or the court may stay proceedings till a reasonable indemnity be given. 

On the return of a writ of error to the Court of Common Pleas 
of Lycoming county, it appeared that William Wood brought an 
action of indebitatus assumpsit for money had and received 
against Jlrthur Davidson and TTiomas Wood, administrators pen- 
dente lite, of Dr. Thomas Wood. The case, notwithstanding the 
form of the declaration, was treated as an action for a legacy, and no 
refunding bond having been tendered or filed before the action was 
brought, the court below, on the trial, ruled that " the suit could 
not be sustained without the plaintiff's tendering or filing a refund- 
ing bond, as the suit is brought for a distributive share of the es- 
tate of James Wood, deceased. 9 ' Verdict for the defendant. 

The writ of error was argued by Campbell for the plaintiff in er- 
ror, and Ellis for the defendants in error. 

The opinion of the court was delivered by 

Rogers, J. — It is enacted in the fourth section of the act of the 
21st of March, 1772, that no suit shall be maintained for a legacy 
until reasonable demand made of the executor or administrator, and 
an offer made and filed of a refunding bond, .with two sufficient 
sureties, with condition, that if any part, or the whole thereof, 
shall, at any time after, appear to be wanting to discharge any debt, 
or debts, legacy, or legacies, which the executors, &c. shall not have 
other assets to pay, then he, the said legatee, will return his lega- 
cy, or such part thereof, as shall be necessary for the payment of 
said debts or a proportionate part of the legacies; and, in default 
thereof, the section provides, the process issued shall abate. The 
plaintiff claims by the will of Dr. Wood, so that the administrators 
have a right to require an indemnity, with condition, underwritten, 
as provided by that act; and the bond, as has been decided in Ross, 
Garnishee qf Ross, v. M'Kinney, for the use of Ross, should 
be tendered and filed previous to the commencement of the suit; 
and in this there is a distinction between a suit for a legacy and a 
distributive share. In this construction of the act we all concur; 
but there is some difference of opinion as respects the manner the 
omission must be taken advantage of by the defendant. It appears, 
to a majority of the court, that the defendant should move the court, 
at the return of the writ, that the suit abate, or that be should file 
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a plea in abatement; and this opinion ia warranted by the words, 
the spirit and the practice, although not uniform, since the passage 
of the act The legislature have used a technical term with a tech- 
nical signification, and, we are to presume, with a fuH knowledge of 
ita meaning.. It would be unjust that the defendant should lie by 
until the trial, and then, upon a mere formal objection, turn the 
plaintiff round to a new suit. We dp not consider the estate of 
Dr. Wood without remedy; and, in case a refunding bond may be 
necessary for the security of the executor, the court have power to 
prevent injustice by stayingthe proceedings until a reasonable indem- 
nity be given. And this equitable power is recognised in the case 
of Bos* v.' M'Kinney, decided at Chambersburg,' and not yet re- 
ported. 

Judgment reversed, and a venire facias de novo awarded. 



[Sujtvubt, July 3, 1839.] 

I MILLER against HOWER, 

IN BKHOH. 

Part performance will take a parol contract oat of the statute of frauds, 
A verdict in debt, finding no specific sum, is void. 

Error to the Court of Common Pleas of Columbia county. 

Debt On a single bill, which came before the court below, on an 
appeal from the judgment of a justice of the peace. 

On the trial, a verdict was given in favour of the plaintiff, but 
for no specific sum. It will be seen, by reference to the opinion of 
this court, that the facts came up so bbscurely and indistinctly, as 
to render it difficult to decide on the merits; but that, if the verdict 
bad been correctly entered, the judgment below woCtld have been 
affirmed. 

Frieky was concerned for the plaintiff in error, and Chier, contra. 

The opinion of the court was delivered by 

Huston, J. — This case came up on the writ, statement, pleas, 
charge of the court, and verdict and judgment; and errors were as- 
signed to the charge of the court, and to the vetdict and judgment. 
The evidence, which was principally parbl, was not part of the record. 
There are few cases in which an aBstract principle of law is disputed. 
The contest is, generally, whether the facts and circumstances of 
the case bring it within the principle; or, when the first general 
view of the facta would seem to bring it Within the effect of a set- 
tled principle, whether there is not some fact or circumstance, 
which will make it an exception. Hence, generally, the charge of 
the court is> by the judge given, and by the jury, understood, as 
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applicable to the case trying; but, when the charge is brought under 
revision, and the superior court has not before it the facts to which 
it was applied, it is often difficult to decide whether there wrfs error 
in the law, as stated to the jury, or not And, perhaps, the safe rule 
to be addpted, and the one most consonant to the principles of our 
system, is, to consider the charge as correct, if there is. any colour 
for supposing it to have been applied to a case in which it would 
be agreeable to law. In some districts, judges have refused to put 
their charge on the record, until the evidence to which it is applied 
is made out by the party objecting, and submitted to the counsel of 
the adverse party, and agreed to be correct; and, if the counsel do 
not agree, the testimony is settled as correct, by the judge. But, 
as this gives some trouble to counsel, it is often, and in some di&> 
tricts almost always, omitted. We are, then, to take the facts as 
stated in the charge; but, this does not generally purport to give 
even a full abstract of all the evidence; and then we have, what oc- 
curred in this case, the statements of counsel — not always agreeing, 
in every respect, with each other, or with what little part of the 
evidence is referred to in the charge. 

As far as I could ascertain, this cause presented something like 
the following case: & Hower znd William Scott were brothers-in- 
law of the defendant below, O. Miller. For some cause, he, Miller, 
had given several notes, which being the property of Hower and 
Scott, were divided between them. Hower brought suit, and ob- 
tained judgment, for a part of his notes, about 1821 or 1822. The 
defendant alleged, and proved, that he and Scott agreed, that he, 
Miller, was to convey to Scott a certain quantity of land, which 
Scott agreed to accept, in discharge of his notes on Miller. That, 
after this, Scott refused to comply with the bargain, unless Miller 
would give an additional quantity of land, and Miller agreed to do 
so. So far, the judge says, was admitted to be the case, by both 
parties. Whether Scott at this time took possession, and retained it, 
did not appear; the charge says nothing as to this fact; and the coun- 
sel positively differ. At this time, in 1821, Hower had a judg- 
ment, which bound Miller'shnd; and, to enable Miller to make 
the deed to Scott, Miller gave Hower a mortgage on other lands, 
to secure the amount of his judgment; but satisfaction was not en- 
tered on the judgment, and the parties, ignorantly supposing it was 
extinguished by the mortgage, immediately on giving the mortgage 
to Hower, Miller made and tendered a deed to Scott, for the land 
sold and surveyed off to him. This he refused to accept; and, at the 
trial, alleged Hower J s judgment as an incumbrance. It is said, we 
know not whether correctly, or not, that at the time he objected 
for a very different reason, and that, if this objection had been 
made, Hower would have at once entered satisfaction, or released; 
but no evidence is before us on this point. • 

After this, as Scott's notes fell due, he sued one, and got a judg- 
ment by default against Miller. A second became due; he sued it, 
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and Miller confessed judgment on it Scott levied an execution on 
one of these judgments on the land set out for him by Miller^ a deed 
for which be had refused, and bought it for a sum less than the 
amount of one of the notes. The present suit was on another of 
Miller's notes, which had been allotted to Scott; and the defence 
attempted was, the contract to take land for the whole four notes; 
and that it had been measured off for him, possession taken, and a 
deed tendered. Scott then gave in evidence Hover's judgment, 
as an incumbrance, which justified him in refusing the deed; and 
alleged, the whole contract was rescinded, by the consent of both 
parties; and, as evidence of it, showed the judgment by default, and 
the judgment confessed by Miller , on another note; and, to be 
sure, this was very strong evidence that Miller considered the con- 
tract about the land at an end; — for why confess judgment on a 
note which was paid, if the present defence is truer Miller then 
showed a release of Hover's judgment, executed in 1824; and re- 
citing that the judgment was satisfied in 1821, &c. The judge left 
the question, whether the bargain was rescinded, to the jury. 

Although a contract about the sale of land is fully agreed to in all 
its details, and a time and place appointed to draw the conveyance, 
yet one of the parties may change his mind, and for no other reason 
refuse to execute the conveyance, or to accept it, and pay for the 
land. And, if this were not so, the statute of frauds, so far as it 
relates to lands, would be idle, or perhaps absurd. But, although 
this is true, as an abstract proposition, it is not universally true, 
under all circumstances; for, if the vendee take and keep the pos- 
session; if, in consequence of the contract, the vendor go to trou- 
ble and expense, to' enable him to complete his title; if he sells, 
to enable himself to pay his debts, and the vendee gets his property 
into his possession, and disables him from selling to others; in short, 
if he makes frivolous excuses for not complying, until he gets the 
vendor entangled in difficulties, for the dishonest purpose of getting 
the same land at an undervalue, the law may be otherwise, and he 
may be held bound by a parol contract; which has been partly car- 
ried into effect by the other party, by delivering possession, &c. 
and which the vendee evaded, for an improper purpose, though he 
still retained the possession. I do not say that there is evidence of 
such conduct, by Scott, in this case; we only know, in this court, 
a part of these transactions. On the facts stated, in the charge of the 
court, there is no error in the charge; it is, however, apparent, that 
the question, whether possession was given to Scott, and retained 
by him, is a most material one; but it is not a ground for reversing, 
except in a very singular case, that the judge did not advert to 
every point in the cause, unless counsel have requested an opinion 
on the point omitted. 

But there is another point, on which this cause must be remanded. 
The action was debt, on a single bill. The iury found a verdict for 
the plaintiff— no sum in favour of the plaintiff is found. It is use- 
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less to talk about judgment for default of plea, or by nil didt, ke* 
There, a writ of inquiry will ascertain the sum, or it may be done 
by the officer of the court; but who ever heard of a writ of inquiry 
of damages, or the sum being ordered to be ascertained by a pro- 
thonotary, after a jury sworn at the bar, trying the cause, and giving 
a general verdict? It may appear, at first view, a formal or techni* 
$al objection; but, if tolerated, it would render nugatory an impor- 
tant clause of our act about defalcation; which expressly says, that 
if any part be paid, it shall be defalked, and the plaintiff shall have 
judgment for the residue only. It would change our whole system, 
and render a jury useless, in more than half the suits in court It 
is admitted, such a verdict would not have been received, if it had 
not been given at a time when the President was absent 

Judgment reversed, and a venire facias de novo awarded. 



[SunBiraT, July 3, 1829.] 
2 R 56 

30 SC 3 105| WILLARD and another against NORRIS and another. 

n* ERROR. 

Whea land* subject to a mortgage, is sold under a judgment, obtained subse- 
quently to the execution ana recording of the mortgage, the purchaser at 
sheriff's sale, takes the land discharged of the lien of the mortgage. 

It is not error to permit a Scire Facias, to revive a judgment to be amended, 
even alter the plea of iu& tfcl record pleaded. 

Ufom a writ of error to the Court of Common Pleas of Tioga 
county, the case was thus: — 

On the 22d of December, 1815, Lyman Adams purchased of 
Elias Boudinot, a tract of land in Tioga township, Tioga county, 
containing one hundred and seventy-eix acres and fifty-nine perches-, 
which he mortgaged on the same day to Joseph P. Norrit and David 
Lenox, to secure four hundred and ninety-three dollars and eighty** 
three cents, the purchase money. Robert T\tbb$, for the use of 
John Joseph, recovered a judgment against Ly/nan Adams and 
others, for sixty-six dollars and thirteen eents, before John Ryan, 
Esq., a justice of the peace for Tioga bounty, on the 17th of July, 
1817, which was entered on the docket of the Court of Common 
Pleas of Tioga county, for the purpose of binding the real estate of 
the defendants, on the *Sth day of April, 1819; and the land pur- 
chased of Elias Boudinotj and mortgaged K> Joseph P. Norris and 
David Lenox, was levied upon by virtue of a writ of Fieri Facias, 
issued upon it to May Term, 1819. The mortgage to Norris and 
Lenox, was recorded on the 25th of June, 1819; but this fact ap- 
peared only by the certificate of the recorder* for it is not alleged 
*a any of the pleadings in the case, that the mortgage was upon re- 
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eord, nor was it given in evidence in the court below, so far at 
appears by the record. Norris and Lenox issued a Scire Facias 
upon the mortgage to them, and on the 19th of September ', 1822, 
obtained judgment in the Court of Common Fleas of Tioga county, 
of September Term, 1822, against Adams; and on the 22d of Sep- 
tember, 1825, they issued a Scire Facias, post annum et diem, 
against Adams, to revive the judgment obtained on the 19th of 
September, 1822. 

Bartlett Seely obtained judgment in the Common Pleas of Tioga 
county, on the 19th of August, 1826, against Lyman Adams and 
others, and under the execution issued upon this judgment, Adanls's 
land, so as aforesaid mortgaged to Norris and Lenox, was sold on 
the 19th of December, 1826, to William Willard, Jr., to whom, 
on the 17th of February, 1827, the sheriff, in open court, and 
after proclamation, acknowledged a deed. On the 21st of Septem- 
ber, 1827, the money arising from the sale to Willard, was ordered 
by the court, after a hearing, to be paid over to the holder of the 
judgment obtained by THibbs, before the mortgage to Norris and 
Lenox was recorded. 

Judgment by default was entered in the action of Scire Facias 
post annum et diem, brought by Norris and Lenox, on the 21st 
of December, 1827, and a Levari Facias was issued to February 
Term, 1828, to sell the land in possession of William Willard, Jr. ; 
but upon his application, the default was set aside, and Willard 
was admitted as a co-defendant in the action. Willard, then, seve- 
rally pleaded nul tiel record; upon which issue was joined on the 
18th of February, 1829. Willard, also, on the same day, pleaded 
the following plea:— 

"William Willard, Jr. for a further plea in this behalf, by leave 
of the court here for this purpose first had and obtained, according 
to the form of the statute, in such case made and provided, saith, 
that the said Joseph P. Norris, who sued with the said David Lq> 
mx, sinee deceased, ought not to have execution of a certain tract of 
had in Tioga township, in the said county, containing one hun- 
dred and seventy-six acres, and fifty-nine perches; purchased by the 
•aid Lyman Adams, of Elias Boudinot, on the 22d day of De- 
cember, 1815, now in the possession of the said William Willard, 
Jr., by his tenant, Andrew Pickard, being the same land described 
in a Scire Facias, upon a mortgage to secure the purchase money 
of the said land, issued to December Term, 1821; because he says, 
that heretofore, to wit, on the 15th day of February, 1819, a tran- 
script of a judgment, for the sum of sixty-six dollars, and thirteen 
cents, in favour of Robert Tubbs, for the use of John Joseph, 
against the said Leyman Adams, James Cowt, and Benajdh 
&es f rendered by John Ryan, Esquire, on the 23d day of July, 
1817, then one of the commonwealth's justices of the peace, in and 
lor the county of Tioga, aforesaid, was entered on the docket of 
the Court of Common Pleas, of the said county, for the purpose of 

voi~ ii. H 
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binding the real estate of the said defendants, for the said debt and 
costs, according to law: That afterwards, to wit, on the 28th day 
of April, 1819, it was so proceeded by the said court on the said 
transcript of a judgment, that the said tract of land, and appurte- 
nances, were levied on the sheriff of Tioga county, by virtue of a 
certain writ of Fieri Facias, issued on the said judgment, returna- 
ble to May Term, in the year last aforesaid, as by the record and 
proceedings in the said suit in the said court remaining will more 
fully appear: That afterwards, to wit, on the 19th day of August, 
1826, Bartlett Seely f assignee of Elijah Stiles, Esq., by the con- 
sideration of the Court of Common Pleas of Tioga county, reco- 
vered a judgment against the said Lyman Adams, Jeremiah 
Brown y and Pkny Power, for the sum of one hundred and fifty- 
six dollars, and eighty-two cents, together with costs. That it was 
so proceeded, on the said judgment, by the said court, that the 
sheriff of Tioga county, by virtue of certain writs of Fieri Facias, 
and Venditioni Exponas, afterwards, to wit, on the 19th day of 
December, 1826, after giving legal and timely notice, exposed the 
said tract to public vendue, and sold the same to William Willard, 
Jr., for the sum of fifty dollars, he being the highest bidder, and 
that the best price bidden for the same: That afterwards, to wit, 
an the 17th day of February, 1827, after due proclamation made, 
John Beecher, Esq., then the said high sheriff of the said county, 
acknowledged his deed to the said William Willard, Jr., for the 
said tract of land, in open court, according to law. That afterwards, 
to wit, on the 21st day of September, in the year last aforesaid, the 
said Court of Common Pleas, pursuant to the statute,, in such case 
made and provided, ordered the money raised by the said sheriff 
arising from the said sale of the said tract of land, to be paid over 
to the said Robert Tubbs, for the use of John Joseph, to be applied 
to the said judgment, in his favour, against the said Lyman Adam*, 
James Cowt, and Benjamin Ives; all which, by the records and 
proceeding in the said court remaining, will more fully appear. 
And the said William Willard, Jr. in fact saith, that the said 
Lyman Adams hath acquired no right whatever in the said tract 
of land* since the levy and sale last aforesaid. And this the said 
William Willard, Jr. is ready to verify. Wherefore he prays, 
judgment, &c." 

To this plea, there was the following replication: — 
" And the said plaintiff, &c. as to so much of the second plea, by 
the said defendant, William Willard, Jr. pleaded, as alleges, ' that 
the said Joseph P. Norris, who sued with David Lenox, since 
deceased, ought not to have execution of a certain tract of land in 
Tioga township,, in the said county, containing one hundred and se- 
venty-six acres, and fifty-nine perches, purchased by the said Lyman 
Adams, of Ettas BomUnot, on the 22d day of December, 1815, 
now in the possession of William Willard, by his tenant, Andrew 
A rickard, 9 saith, that the said plaintiff ought to have execution 
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of the land described in the Scire Facias, issued to obtain the judg* 
ment upon which his action in this behalf is founded; because he 
eays, that those lands are the same which Lyman Adams bought 
of Elias Boudinot, and received a deed for the same, of Joseph P. 
Norris, and David Lenox, the attorneys in fact of the said Elias 
Boudinot, who forthwith took of the said Lyman Adams a mort- 
gage for the consideration, or purchase money, of the said land; 
upon which said mortgage the original judgment in this behalf was 
obtained. And the said plaintiff claims execution of no lands other 
than those described in the said mortgage.. All which he is ready 
to verify, &c" 

To this replication, the defendant Willard demurred, and the 
plaintiff joined in demurrer. On the 18th of February, 1829, on 
motion of the plaintiff's attorney, the court permitted the Scire Fa- 
cias to be amended, so as properly to recite the judgment of Sep* 
Umber Term, 1822, instead of December, 1821, which had been 
inserted. 

In May, 1829, after argument, the court below gave judgment 
for the plaintiff, Norris, on the demurrer, and on the issue of nul 
tie! record; to which opinion the defendant, Willard, excepted, 
and took his writ of error. 

The errors assigned in this court were, that the court below 
erred: — 

■ 1. In allowing the Scire Facias to be amended, so as to recite a 
judgment of a different term from the one first recited. 

2. In deciding, that the land sold by the sheriff to Witlurd, was, 
wider the circumstances disclosed in his plea, liable to be again sold 
at the suit of a mortgagee, whose mortgage was not recorded within 
the period required by law; upon which, judgment had been oh* 
tained, prior to the sheriff's sale. 

9. In deciding, that a judgment on a Scire Facias, upon a mort- 
gage of a particular tract of land, was a general judgment against 
the person, and all the goods, chattels, lands, and tenements, of the 
mortgagor, upon which a general execution might issue. 

4. In deciding, that the plaintiff's replication to the special plea of 
the defendant, Willard, was sufficient 

Lewis, for the plaintiffs in error. — The important question on thU 
record is, whether the sale on the judgment did not extinguish the 
mortgage, as against the purchaser of the land, and substitute the 
fund raised by the land itself; out of which fund, all incumbrance* 
were to be paid, according to their priority. In this case, the mo- 
ney raised by the sale went to a judgment creditor; against whom, 
this mortgage, not recorded until after his judgment was obtained, 
was a nullity. Semple v. JBurd, 7 Serg. Sr itawle, 286. In Penn- 
sylvania, land can never be subject to more than one judicial sale, 
upon incumbrances of any kind, existing at the time of such sale; 
aad hence, though a creditor may have several securities, such 
as a bond, and a mortgage, and judgments on them, he cannot sell 
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the land twice. 9 Serg. fy Rawle, 304. " By the uniform practise 
of this state, both before and since the Revolution, no difference is 
effected by sales being had under early or late mortgages or jude> 
ments. A Venditioni Exponas, under a late judgment, has al- 
ways been considered a sufficient authority to the sheriff to sell 
lands discharged from former incumbrances, even though intermedi- 
ate judgments could not be paid off on the actual sale." Per Lewi*, 
arguendo, 2 Yeates, 45. Per Tilghman, C. J. 3 Binn. 358. 
Whatever may be the doctrine in England, here, the mortgager, 
as regards third persons, and even as regards the mortgagee, is 
deemed the owner of the land: he is seized of the legal estate, and 
the mortgage is but an incumbrance. The extent to which the 
principle has been carried by our courts, may be collected from 
The President, fyc. of the Schuylkill Navigation Company v. 
TAoburn, 7 Serg. fy Rawle, 411. It is true, that the mortgagee 
may maintain ejectment; and, in consequence of the defective off* 
ganization of our courts, his administrator, or the assignee of hk 
administrator, may do so; but that is between the parties them- 
selves. Simpson's Lessee v. Jlmmons, 1 Binn. 175. Here, the 
question is between third persons, one of whom ia a bona fide pur* 
chaser under a judicial sale, not bound -to look to the application of 
the purchase money. The case of Febiger 9 s Lessee v. Craighead, 
a short and imperfect note of which is to be found in 4 Dall. Rep* 
151, but which is fully reported, 2 Yeates, 42, was the case of a mort- 
gage to the Trustees of the Loan Office, under the act of assembly, 
of February, 26th, 1773, (Prov. Laws, 478, sect. 16,) the provi- 
sions of which secured a priority, and preserved the lien, notwith- 
standing the sale under a subsequent judgment So by consent of 
the purchaser the lien may remain. Stackpole v. Qlas^ford, 
16 Serg. 4* Rawle, 163. But, if it be conceded, that a mortgage 
is but an incumbrance on land as against third persons, then the 
question in this case is settled by Nichols v. Postlethwaite, 2 Ball* 
131, and Barnet v. JVashebatigh, 16 Serg. $» Rawle, 410, in 
which cases it was decided, that, where a legacy is charged upon 
land, the sheriff's vendee under a judgment obtained against the 
devisee of the land, takes the land discharged of the lien of the le- 
gacy, and the legatee must look to the proceeds of sale, in the 
sheriff's hands. The reasoning of the court in this ease is con- 
clusive. 

As to the other point, a Scire Facias is not in general amendable; 
and it is never so where advantage has been taken of an error in it, 
by pleading nul tiel record. 2 Tidd, (Farr. Edit.) 1036, 1037, 
note, (d.) 

Williston and Mallory, for the defendant in error, wut 
. desired by the court to sneak only to the question, whether the 
mortgage was discharged by the sale. They argued, that a mort- 
gage creates a specific lien upon land, indefinite in its duration, 
end is so far from being a mere incumbrance, that in 4 court of 



Digitized by VjOOQIC 



J*& % l$*9.] OF PEN NSYI.VANIA. « 

(Wffiapd and another v, Norm and another.) 

law it ha* jaever been considered aa any thing but a convey- 
ance of, the land itself. The mortgagor baa parted with his legal 
title as between himself and the mortgagee; and it is contrary to; 
good faith, as well as a legal anomaly, to permit him who has cre- 
ated a specific lien, and parted with his legal estate in order to do 
so, indirectly to procure a sale of the land, and defeat his creditor, 
by the subsequent creation of a mere incumbrance. All confidence 
io mortgages, as securities, will be destroyed, by such a decision; 
and it is well known, that immense sums have been loaned in the 
city of Philadelphia) where these mortgagees lived, and elsewhere, 
upon the faith of the opinion, that they remained liens upon land 
sold under subsequent judgments. It is true, that, because money 
has been raised by a pledge, the owner of* the land, or chattel 
pledged, does not, therefore, cease to have power to borrow more, 
or create other liens upon it; but the only mode by which the sub- 
sequent creditor can secure himself is, to pay off the prior lien; and 
hence, in England, where there are several mortgages, on the same 
estate, one behind another, the order in which the mortgagees will 
be let in to redeem is, that the second do redeem the first, the third 
the second, and so on.* "The principle is believed to be waver- 
ed," says Marshall, C. J. {Rankin v. Scott, 12 Wheat 179.) 
" that a prior lien gives a prior claim, which is entitled to* prior 
satisfaction, out of the subject it binds, unless the lien be intrinsi- 
cally defective, or be displaced, by some act of the party holding 
it, which shall postpone him in a court of law or equity, to a sub- 
sequent claimant Take the common case of mortgages. It has 
never been supposed, that a subsequent mortgagee could, by obtain- 
ing and executing a decree for the sale of the mortgaged premises, 
obtain precedence over a prior mortgage, in which all the requisites 
of the law had been observed. If such decree should be made, 
without preserving the rights of the prior mortgagee, the property 
would remain subject to those rights in the hands of the purchaser." 
Chief Justice Tilohman, in MoKere's lessee v. Noe, 4 DalL 450, 
was of opinion, and Judges Ybatbs and Bracmnhjdsb, concurred 
with him, that, under a sale by order of the Orphan's Court, for 
the payment of debts, though the purchaser took the land discharged 
from the Ken of judgment*, yet, that a mortgage '^ stood upon 
a different footing from judgments, because the mortgagee is, strictly 
speaking, the owner of the land, and may recover it in ejectment; 
the mortgagor has no more than an equity of redemption; and the 
Orphans' Court has not power to sell a greater estate than he is pos- 
sessed o£" And the ground upon which he refused to interfere, to 
assist the mortgagee to take the amount of his mortgage, out of the 
money in court, in Patterson v. Sample, 4 Yeates 9 308, where lands 
subject to a prior mortgage had been sold under a subsequent judg- 
ment, was, because u the mortgagee had a plain and simple remedy 

*S*P&c#alMV>ofAfortgQget,ttt. 
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oq file mortgage." In this opinion, Judge Bbackenrxdgb united 
with him; and Judge Smith openly stated his opinion to be, "that 
no sale under a later judgment, can affect prior judgments, unless 
they are fully paid by the sale*" Judge Brackenridgb never gave 
up his opinion; which, he says, was that of Chief Justice Sheppen, 
and has left his protest against the doctrine now contended for. 
Law Miscellanies, 258. Judge Yxates, it is true, did not go so 
far (2 Binn. 218, 4 Yeates, 316,) as the other judges. Febiger's 
Lessee v. Craighead, 2 Yeates, 42, ADall, 151; is a direct autho- 
rity, that a mortgage does remain a lien on land sold under a subse- 
quent judgment; for the provisions of the act of assembly, of Feb- 
ruary 26, 1773, gave no greater estate to the trustee of the Loan 
Office, than passes to every mortgagee; to wit, the fee simple, sub- 
ject to a condition. Mr. Dallas y s report of it shows how the de- 
cision was understood when it was made. The uniform practice 
stated by Mr. Lewis in Judge Yeates's report of that case was de- 
nied by Mr. Ingersoll, who asserted then, what we now say is the 
law. 

The legislature seem to have been impressed with the same idea; 
for though they have interfered and restricted the lien of judgments, 
they have left mortgages upon their original footing. Nor is a 
mortgage given before, but recorded after a judgment is confessed, 
to be treated by the judgment creditor as a nullity, and, where he 
has notice of it, he must so regulate his sale as not to prejudice the 
mortgagee. Muse v. Letterman, 13 Serg. fy Rawle, 167. The 
practice of permitting a younger judgment creditor to sell, and ap- 
ply the fund, is but a more direct mode of permitting him to redeem 
a prior incumbrance to save himself. He has a right to pay off the 

trior liens, and repay himself out of the land; which being ultimate- 
/ responsible to all creditors in their order, by our practice is ren- 
dered immediately available; the principle of equity being, that the 
party, or fund, ultimately liable to pay, equity renders immediately 
liable. Nichols v. Posthlewaite, was but a Ntsi Prius decision, only 
reported in Dallas's Reports; and the point there and in Barnet 
v. Washtbaugh, was different from that now before the court The 
party who owned the land sold under the judgments did not create 
himself the prior lien. In Nichols v. Posthlewaite, the money was 
in court to pay the legacy, if a lien, which was the sole question; 
there was nothing decided, nor any decision called for, as to what 
the condition of the purchaser was, after the sale; and though the 
decision, upon the facts, in Barnet v. Washtbaugh, the report of 
which is very unsatisfactory, is right, yet the opinion of the court 
there delivered was uncalled for; as a very different principle would 
have prevented the plaintiff's recovery in that case. 

The opinion of the court (Huston, J. being sick, and absent,) was 
delivered by 

Ton, J.— The record presents the following case:— In Septen* 
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6er, 1822, Lenox and Norris obtained a judgment against Lyman 
Jldams in Scire Facias, upon a mortgage, executed by Adam%s to 
them. This mortgage, though executed on the 2»d of December, 
1815, was admitted not to have been recorded until the 25th of 
June, 1819. In September, 1825, Lenox and Norris brought the 
present action of Scire Facias, to revive their said judgment, post 
annum et diem. After there had been Judgment by default against 
Jldams, in this second Scire Fac%as,\WiUard moved the court to 
open the judgment, and let him, Willard, into a defence, which 
was done. The two defendants then, pleaded separately, nul tiel 
record, upon which issues were joined. Willard also pleaded a 
further plea, in which, and in the replication to it, all the facts of 
this case are contained. 

[His Honour here read Willard? s plea, and the plaintiffs' repli- 
cation.] 

To this replication, the defendant, Willard, demurred generally, 
and the plaintiff joined in demurrer. The judgment of the court 
was in favour of the plaintiff below, and the defendant took this 
writ of error, and now assigns the following errors: — 

[His Honour here read the errors assigned.] 

In the second writ of Scire Facias, there was a mistake in re* 
citing the term of the original judgment; whieh the court, on the 
request of the plaintiff below, permitted him to amend. This amend- 
ment, and the decision of the court upon the plea of nul tiel re- 
cord) produced a bill of exceptions from Willard* s counsel; but the 
first error assigned, has not been insisted upon here in argument, 
and we dismiss the matter at once; being of opinion, that the court 
clearly had the power to permit the amendment of the Scire Fch 
das. 

The judgment on the first Scire Facias was confessed by the de- 
fendant, Lyman Adams, on the 17th of September, 1822. The 
•mount of it was settled at three hundred and thirty-six dollars and 
sixty-three and a half cents. The mortgage produced was of the 
date already mentioned, to secure payment of a bond of nine hun- 
dred and eighty-seven dollars and sixty-six cents, conditioned for 
the payment of four hundred and ninety-three dollars and eighty- 
three cents. On what day, or from what time interest was to be 
paid, does not appear. Thus it appears, that the judgment, upon 
which the land was sold by the sheriff, was subsequent to the re- 
cording of the mortgage of the plaintiff below; but the judgment; 
towards satisfaction of which, the money was applied by the she* 
riff, was prior to the mortgage. There was judgment entered oa 
the mortgage long prior to the sale by the sheriff, and against that 
sheriff's sale there was no allegation of fraud. As to the distinc- 
tion whieh has been made, depending upon the fact, that though the 
land was actually sold upon a later judgment, yet that the money 
raised by the sale was appropriated to a judgment entered prior to 
the recording of the mortgage, it was not much pressed in the ar- 
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gument, and we shall not rely upon it in the decision. Then, on this 
general demurrer, the question comes up directly, whether the title 
of a prior mortgagee, and the lien of his mortgage, are devested and 
extinguished by a sale of the land under a younger judgment 
Perhaps it is. a question which now comes for the first time before 
this court for a direct decision. Yet, I apprehend, that incidentally 
and indirectly, it has often arisen, and often been decided. I have 
endeavoured to make a collection of all the cases bearing upon the 
subject, from Yeates and Binney's Reports^ to Bamet v. Wash* 
baugh, 16 Serg.fy Hawk, 410. Most of these cases were cited in the 
argument 

In Petty v. Beavvarlet, 1 Binn. 97, decided in 1804, there was 
a rule on the sheriff to bring money into court, to which he made 
return, " that with the money he had paid off several judgments 
and mortgages upon the premises sold, which being prior to the 
judgment in this case, were entitled to prior satisfaction; and, that 
he had charged a poundage upon the different sums so paid." 

Per Quriam. — " The construction of that clause, (viz. of the fee 
bill,) has uniformly allowed to the sheriff poundage upon the pay- 
ment of all prior judgments and mortgages. He must, there- 
fore, take his costs." 

That this decision was accordant with the sense of the community 
and of the bar, is strongly shown by the case otBrourne v. Browne, 
1 Browne 9 s Rep. 97, where some contested items in a sheriff's bill 
of costs were referred to two gentlemen among the most practical 
and experienced of the profession. The sheriff had sold land under 
the act of assembly of the 11th of \dprily 1799, after the execution of 
a writ of partition. Objection was made to an item of ten dollars 
and some cents, charged and paid by the sheriff for searches ofjudg* 
tnents and mortgages. The referees approved the charge, and 
gave these reasons: — "It appears to us necessary, for the sheriff's 
security, to make these searches, as he could not safely distribute 
the money arising from the sale among the parties without asoer> 
taining what liens are upon the estate. We have no doubt, that the 
sheriff is entitled to a reasonable and proper allowance for the trou- 
ble, risk, and responsibility, in performing this duty; and we can 
perceive no difference in any of these respects, between such a sale 
as this, and a sale under judgment and execution. This opinio* 
aeems to be sanctioned by the case of Petty v. Beauvariet, in the 
Supreme Court, wherein the court allowed poundage to the sheriff 
on the payment of the judgments and mortgages prior to the judg- 
ment and execution on which the defendant's land was sold, al* 
though the fee bill declares, that no poundage shall be paid for more 
than the real debt, and also declares it to be illegal for any officer 
to. demand greater fees than are specified in the act of assembly, for 
any service to be done by him; but does not notice the poundage 
on payment of such judgments and mortgages prior to the plain- 
tiff who sella." This award was. confirmed by the court, with the 
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approbation of all, as far as appears. Even though this case should 
not be held as a precedent in law, yet it seems to me, nothing cart 
more .clearly show how notorious is the rule, that in every judicial 
sale in Pennsylvania, the land goes to the purchaser clear of alt 
Kens of judgments and mortgages, and that out of the purchase 
money, the sherrff, at his own risS, is to pay off all those liens, ac- 
cording to their priority, insomuch, though the act of assembly, 
ftboift partition, makes no mention of liens, yet by mere analogy, 
drawn from the notorious usuage of the commonwealth, an allow- 
ance was adjudged, in this case, to the sheriff, for the fees paid fo* 
searches of judgments and mortgages, the owners of which might 
afterwards call upon him for their money. I refer also to Shoe- 
maker v. Houtford, 1 Browne's Rep. 251. 

In the case of The Bank of N. America v. Fitzsitribns, 3 Binri^ 
358, Tilghman, C. J. says, " it has been a practice of long stand- 
ing in this state, where the sheriff sells land by virtue of an execu- 
tion to sell it for its full value, and apply the money to the discharge 
of those liens." The consequence was, that the sheriff retained the 
money in his hands till he could ascertain the amount of old judg- 
ments. In Wall v. Lloyd's Executors, 1 Serg. & Rawle, 320, 
Tilghmatc, G. J. says, " I know, that by the practice of this court, 
sheriffs have been allowed poundage out of the money they pay, 
not only for the satisfaction of the debt of the plaintiff in the exe- 
. eution, but also of other judgments by which the land was" bound.* 
And in the same case, Yeates, J. says, "This court hai determined, 
Pttry v. Beauvarlet, 1 Binn. 97, that the construction of the act 
of assembly of the 25th of April, 1795, uniformly has been, to allow 
the -sheriff poundage upon all prior judgments and mortgages* 
And I take it, that the uniform practice for fifty years past, hat 
been, that the sheriff has been allowed poundage tor all debts which 
he has paid on sales." The case of Nichols V. Post let Awaite, 9 
Bait. 131, would, I apprehend, if any question were yet remaining 
as to the usage of Pennsylvania, requiring all liens to be paid on 
sheriffs* sales, end the doubt. There it was expressly decided, that 
legacies charged by will, on lands sold by the sheriff On a subse- 
quent judgmeht, should be paid out of the purchase money, which 
goes far beyonffany payment of a prior mortgage. It is argued, that 
this is but a Nisi Prius decision, and that the same case is not at all 
mentioned in Yeates* *s Reports. As to authority, the judges appear 
ttf have been Bradford and Sbif*en; and Judge Yeates reported 
no decision, made at a circuit where he did not attend. Besides, the 
decision in Nichols v. Postlethwaile, is cited with express appro- 
bation by DtracAN, J. in Oause v. Wiley, 4 Serg. fy Rawle, 535, 
by Tilghman, C. J. in The Commonmeallh v. Alexander > \4Serg. 
& Rawle, 263, and by the whole court in Jffarnet v. Washebaugh, 
16 Serg. 4* Rawle, 413, in which the very same point was decided. 
It appears difficult to state any reason why prior legacies shall be 
paid oat of monies raised by a sheriff's sale of the land on which 
vol. ii. I 
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thev are charged, and yet, that prior judgments, or prior mertgagea, 
shall not be paid. 

I am not aware of any decision of this court, contradicting, the 
usage which has been mentioned, and which, I think, there is 
reason to believe, has existed in this state, beyond the memory of 
man. The incidental dicta of the judges, however, have varied very 
much indeed. Judge Yeates seems to have taken the lead in sup- 
port of what he deemed the ancient usage; and his reasons, which 
may be found in the case of Keen v. Swaine et aL ZYeates, 561, 
eannot, in my opinion, be easily and satisfactorily answered. Judge 
Brackbnridos was foremost on the other side. On every occasion 
he seems to have declared his mind unequivocally, that by a she* 
riff's sale of lands, all prior Liens, whether judgments or mortgages, 
are left wholly untouched; and be gives his reasons most fully in his 
Miscellanies, page 258; and from some of the dicta in the bopks 
from the judges incidentally, it seems probable, that one or more of 
them wereoftbe same opinion with Brackebribge, J. But this, 
it appears to me, could /iot have lasted long. In the case of Pat* 
terson v. Sample, 4 Yeqtes, 308, there was a mortgage, and the 
land having been sold under a subsequent judgment, there was an 
application by the mortgagee to receive his money from the sheriff. 
The case was heard before Smith, J., and the only ground upon 
which that judge seems to have placed the case was, the recording 
?f the mortgage deed within six months* The later cases on the sub- 
ject are still more conclusive. In The Commonwealth v. Jllex* 
ander, 14 Serg. 4* Rawle, 257, it was decided, Tji^hman, C. J., 
pronouncing the opinion of the court, not only that a prior judgmenjt 
was to be paid out of the purchase money accruing from a sheriff's 
sale, but that a Judgment still older, and against another person, who 
had been the preceding owner of the land, should also be paid. Then, 
as to mortgages; in M k Call v. Lenox, 9 Serg. fy Rawle, 302, the 
land was sold on a judgment. Without any question, as far as ap- 
pears, the money was applied by the sheriff to the satisfaction of a 
mortgage, and the residue as far as it would go, to a second mort- 
gage, both mortgages being prior to the judgment. The last two 
eases are full of other matter, leading, as it seems*to me, to the 
same conclusion. That a mortgage is but a record evidence of a 
debt, and entitled on this question to no prerogative whatever above 
a judgment, independent of the express authorities cited, 1 refer to 
Wentz and Wife v. De Haven, 1 Serg. $ Rawle, 312, and Porter 9 9 
Executor v. JSeff, 11 Serg. fy Rawle, 223. Other cases might be 
cited to the same purport, but it seems to be unnecessary. 

Judgment reversed, and judgment for the plaintiffs in error on the 
demurrer. 
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HESS against HESS for the use of EVANS and Wife. 

Of BBBOB. 

It It error, when an action is brought for the use of another, and the nominal 
~ , ~ : ~ dies, to swear the jury, and try the cause in the name of cestui que 



Ebbob to the Court of Common Pleas of — — — county* 
F*ick, was of counsel for the plaintiff in error, and Afarr, for 
tbfcdefendauts m error. 

The opinion of the court was delivered by 

Tod. J. — This action of debt was brought in the court below by 
William Hess, as plaintiff, for the use of John Kyle, Sen., against 
the plaintiff in error. John Kyle's name was struck out on appli- 
cation to the court, and the names of Evans and his wife substi- 
tuted. When the cause was reached, on the trial list, the death of 
William Hess, the plaintiff, was suggested; and the defendants' 
counsel alleged that a legal plaintiff must be substituted before the 
eause could be tried; and that not knowing of the death of the 
plaintiff they were unprepared, &c. The court ordered the jury 
to be sworn; and the cause, leaving out the name of William 
Hess, was tried in the names of James Evans and Ann his wife, 
as plaintiffs. 

It seems very clear that if this cause was rightly tried, and the 
jury rightly sworn in the names of Evans and wife as plaintiffs, 
then the action might have been sustained, had it been brought ori- 
ginally in the names of Evans and wife. It cannot well be said 
that a cause requires more precisely legal parties at its commence- 
ment than at its trial. What was done in this case is said to be 
the practice. But to support this practice we must say that an as- 
signee, or donee, of a chose in action, may sue in his own name, 
contrary to the common law, and contrary to the statute law: for the 
act of assembly, (PurcL Dig. 97,) permitting bonds and specialties 
to be sued upon by an assignee, when assigned with certain specified 
formalities, appears conclusive to show that without such formali- 
ties they cannot be sued upon by an assignee.. A practice that 
bonds, specialties, and simple contracts may be sued on in any 
name whatsoever, may, perhaps, produce much mischief. But 
whether productive of mischief or not, it is a change in the law 
which in my opinion nothing short of legislative authority is com* 
potent to effect 

Judgment rffrersed. 
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SECKEL against ENGLE and another. 

IN ERBOR. 

Testator devises to one child a tract of land, and afterwards devises to another 
child a larger tract, held by an older title, and which embraces within its 
boundaries the whole of the tract first devised: Evidence is inadmissible on 
the part of the first devisee to show that the title to the larger tract was de- 
fective. 

Under such circumstances, the two devisees tajte the smaller tract together^ 
as tenants in common. * 

Erboe to the Court of Common Pleas of Union county, in an 
ejectment brought by Henry Seckel against John Engte and John 
Quicr, to recover ninety-four acres and three quarters of lan4 in 
Penn township. 

Oeorge Cooper being seised of lands in Union county, devised 
to his daughter, Sophia Seckel, for life, remainder in fee to her 
children, " a tract of land in Penn township, surveyed to Oeorge 
Cooper," and afterwards devised to his daughter, Dorothy Otder^ 
w also a tract of land in Penn township, called Nidatenslin, grant- 
ed to me by patent, recorded A A. vol. 14, p. 234." 

The first-mentioned tract contained ninety-four acres and three 
quarters, and was patented to the testator August 30th, 1786: the 
second tract contained. three hundred and fourteen acres and one 
hundred and one perches, and had been patented to him March 
3 1st, 1774: but it appeared that the whole of the smaller patent was 
included within the bounds of the larger* 

The plaintiff offered to prove that the patent of 1774 was ob- 
tained by misrepresentation and imposition practised on the land 
office; that no curvey had been made on the ground, an( * ^at there 
was no warrant authorizing such a survey. The evidence was re- 
jected by the court, who charged the jury that the defendant had 
shown an older and a better title, and therefore the plaintiff could 
not recover. Verdict for the defendants. 

The argument on the writ of error was conducted by Lashells 
and Merrill for the plaintiff in error, who contended, that they 
had a right to show that the title to the larger tract was defective^ 
If tho testator had no title under the patent of 1774, there was no 
devise to Dorothy Ghiier. But, at any rate, Sophia was entitled to 
half the land in dispute, as tenant in common with Dorothy. 

Qreenough and Hepburn, contra, argued, that as both parties 
claimed under Oeorge Cooper, the evidence which had been offered 
was inadmissible, and properly rejected by the court below. The 
testator certainly intended to give to Dorothy the whole, and not 
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a part of the large tract The last devise is to her, and it is well 
settled that the last devise shall prevail. £ Yeate9 9 52$. 

The opinion of the court was delivered by 

Gibson, & J. — Both parties claim under the testator, and it is 
therefore not competent to either to dispute the original title of the 
other; so that the evidence to show that the defendant's warrant 
had not been actually surveyed on the ground, was properly over- 
ruled. 

As regards the remaining point, the case is a singular one. The 
testator, erroneously supposing himself to be the owner of two se* 
parate tracts of land, (the smaller under a junior title being located 
ly mistako within the survey of the larger,) devises each respec- 
tively to one of his daughters; and the Question is, whether the 
lesser tract, being given to both by successive devises, is to be held 
by them together, or whether the devisee of the older title shall 
take the whole. The smaller, which is first in the order of dispo- 
sition, is described as " a tract of land in Pen* township, surveyed 
to^ George Cooper;" and the larger, as "a tract of land in Penn 
township, called Nicatenslin, granted by patent" Hence, an ar- 
. gument that the devisee of the larger tract, is to take in exclusion 
of her sister, not on the old notion of the last devise in a will be- 
ing the best, but because she is the devisee of the better title, the 
devise of the smaller tract being void, as it is said, by reason of 
nothing being left on which it can operate. - But, it seems to me, 
there is a fallacy in supposing that only muniments of title were 
jAevised, and that the land itself did not pass except as an aceident 
of the better title. Either title was sufficient to carry the land. 
The testator could have recovered on the junior title against a stran- 
ger, who would not have been permitted to set up another title in 
the testator himself So a conveyance of thejunior title would 
Jiave passed her whole estate in the land. Even a deviae of it 
would do the same against the heir; and why not pass a concurrent 
estate against another devisee who claims under the same inatru- 
ment? It is difficult, even in imagination, to separate the, evidence 
of ownership from the ownership itself; or to believe that the tee- 
tator, having the estate in him, though by different titles, intended 
to give his child nothing but one of the badges of ownership, which 
might prove to be entirely destitute of value. There cannot ha * 
doubt but that be intended to give the land. It has been said tha^ 
without assuming too much, we cannot affirm that he would have 
given it thus, had he been apprized of its being included in a tract 
which be designed for another. With equal plausibility might it 
be said, that he would not have given the larcer tract, as he has 
done, had he been apprized of its containing within it a smaller one 
which he designed for another. The argument would equally 
prove both devises void for mieappwheoaioo, and thqt produce 
ee aj o q uenoee probably farther distant fro» whet be would here di- 
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rected with fall knowledge of the circumstances, than the appor- 
tionment of the loss between the immediate devisees. He might 
possibly have made a proportionate deduction from all the objects 
of his munificence: certainly he would not, as proposed, nave 
thrown the whole loss upon one. But these are contingencies on 
which we cannot speculate. We can apply no other remedy than 
the rule which gives an undivided interest to each of two succes- 
sive devisees of the same estate, in the same will. It seems to me, 
then, there was error in refusing to direct the jury that the plain- 
tiff was entitled to an undivided moiety of the land contained in 
the lesser survey. 

Rogers and Smith, Justices, dissented. 

Judgment reversed, and a venire facias de novo awarded. 



.. [Stotbuet, Juiy 3, 1829,] 

NOURSE and Wife against M'CAY and another. 

IN ERROR. 

Where the question was whether a deed, an exemplification of which had 
been read in evidence, the original not being produced, was a forgery or not, 
held, that a book of accounts belonging to, and in the handwriting ofthe ma- 
gistrate before whom the deed purported to have been acknowledged, and 
whose name appeared as a subscribing witness* containing charges against 
the grantor for the acknowledgment of three deeds only, which had certain- 
ly been acknowledged before him, on the same day as that on which the 
tieed in question purported to have been acknowledged, was competent evi- 
, dence, the magistrate being dead, to show that that deed had not been ac- 
knowledged before him. 

Writ of error to the Court of Common Pleas of Northumber- 
land county, in an ejectment for ten lots in the town of Northum- 
berland* The plaintiffs in error, Joseph Nourse and Caroline his 
wjfe, were the plaintiffs below, and William M'Cay and William 
Jl. Lloyd, defendants. It is apprehended that the statement of 
the case is sufficiently given in the opinion of the court 

The cause was argued by Greenough and S. Hepburn, for the 
plaintiffs in error, who cited Crouse and another v. Miller, 10 
Serg. o> Rawle, 155. 

/. Hepburn and Bellas, in their arguments for the defendants 
in error, cited Salmon v. Ranee, 3 Serg. 4* Rawle, 314. Vincent 
v. Lessee of Huff, 4 Serg. # Rawle, 300. Church Dig. 406. 
Rogers v. Old, 5 Serg. $• Rawle, 408. Smith y. Lane, 12 Serg. 
$ Rawle, 80. Deal v. M'Cormick, 3 Serg. $ Rawle, 345. 

The opinion of the court was delivered by 

Ton, J. — On the trial a complete title in fee simple was shown 
in Caroline, one of the plaintifif, by inheritance from her mother, 
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Sarah A, who had intermarried with the defendant William A 
Lloyd. To rebut this, and to show that Mrs. Lloyd, the mother 
ol the plaintiff Caroline, and wife of the defendant Lloyd, had in 
her lifetime parted with her interest, the defendants produced from 
the recorder's office of the county, and read in evidence an exem- 
plification of a deed from William A. Lloyd and Sarah H. Lloyd 
hia wife, to Alexander Elliot, in fee simple for eighteen lots, in* 
eluding the property in dispute, and for an out lot of twenty-four 
acres. The subscribing witnesses to this dqed were Heath Nor* 
bury and John H Cowden. It was dated the 37th September, 
1820, and acknowledged on the same day by both the grantors be- 
fore the said Norbury as justice of the peace. Also an exemplifi- 
cation of an agreement under the hands and seals of the said Wil- 
liam A. Lloyd and Sarah H Lloyd, apparently written on the 
same paper, and referring to the aforesaid deed of the 27th of Sep- 
tember, 1820, containing a valuation of the twenty-four acres and 
of the other lots, stating that they were intended for William A. 
Lloyd, and that as an equivalent he was to build a stoqe kitchen ad- 
joining the house where Mrs. Lloyd and himself then resided, for 
the benefit of her and her heirs, add to be worth at least one thou- 
sand dollars. The subscribing witnesses to this agreement were 
Henry Rude and Heath Norbury. It was dated on the same day 
with the deed; namely, the 27th of jSqptember, 1820, and was ac- 
knowledged separately from the deed, on the same day, before the 
same Justice Norbury. The defendants also showed the exempli- 
fication of a deed, also endorsed, from Elliot and wife to William 
JL Lloyd, for the land and lots conveyed to Elliot as aforesaid. 
To this, title set up by the defendants, the answer of the plaintiffs 
was, that as to the property in question it was a mere forgery; and 
whether forgery or not, was the only question in the cause. The 
plaintinV counsel alleged the matter to be thus: that Mrs. Lloyd, 
the mother of Mrs. Nourse and wife of the defendant, wishing to 
convey one of her town lots to Alexander Elliot, a poor man who 
had rendered her and her family some services, she had the deed 
drawn by Mr. Chapman, the scrivener; and she, with her hus- 
band, executed it in the presence of the two witnesses; and it be- 
ing a printed form of deed, with wide blank spaces, seventeen other 
town lots, by short references to number and description, and the 
twenty-four acres near the town, were afterwards inserted by Wil- 
liam A. Lloyd, or by his procurement; and that he, in order to 
Srevent an immediate detection of the fraud, when he had got the 
eed recorded, with the endorsements which also, as they say, weref 
in part fabricated, had destroyed the originals or secreted them. 
On this head, and to account for the loss, Lloyd himself proposed 
to be, and was swocn, and testified as follows: — 

" Some time after the trust deed (the deed to Elliot) was exe- 
cuted, I took it to- the recorder's office. I do not recollect how 
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»eny years elapsed before I began to make inquiry for this deed. 
I made diligent search about the house; also among General AfttA* 
knburg's papers. I inquired at the recorder's office, and was told 
that the title papers were carried away. Can't recollect of whom 
I made the inquiry. It was several years after the deed was re* 
eorded. I inquired of Mr. Lazarus. I. got Martin Weaver to 
search the office. If I received the deed at the recorder's office I 
don't know what has become of it; whether it was sent to Balti- 
more with other deeds or destroyed by the vermin. I have searched 
since, within two years, and last week. I have caused no search 
to be made in the recorder's office since this trial. Cross-examined. 
I began to search after 1 heard of lh£ plaintiffs' intention to bring 
this ejectment." 

To support this charge of forgery, and to controvert it, a very 
great deal of evidence was offered by the plaintiffs and by the de- 
fendants, on the weight of which we shall neither give nor form an 
opinion. Among the rest, a piece of evidence was offered by the 
plaintiffs, objected to by the defendants, and overruled by the court 
it was a book of accounts, proved to have been Justice Norbury's, 
who is now deceased, and in his handwriting. In it he appears to 
have entered at one time, three charges of twenty-five cents each, 
against William A. Lloyd, for taking three acknowledgments of 
deeds from Mr. and Mrs. Lloyd, one to Charles Mans, another 
to W. Fishery and another to Alexander Elliot. The deed to 
Mans, and that to Fisher were produced on the trial, and they 
both appear to have been executed on the same 27th of September, 
1820, and to have the same subscribing witnesses; namely, Heath* 
tforbury, and John H. Cowden. The plaintiffs' counsel allege 
that it was material to show this account and book of Nerbury, a 
subscribing witness. They say the deed derives authenticity from 
Norbury's signature; and that the deed to Elliot, as now pro- 
duced, with another deed upon the back of it, and both apparently 
acknowledged on the same day, before the same justice, if they 
had both existed to at the time, and had not been altered and fabri- 
cated since, they would both have been charged in the same book, 
and that entering but three acknowledgments against William Jl. 
Lloyd, on that day, forms a strong ground to presume that only 
three acknowledgments were taken on that day which could be 
ehargeable to him. They say, too, that forgery of deeds for land 
must often go undetected, unless by circumstances; because the 
law necessarily gives the advantage of destroying the Original, ac- 
tual forgery, and of relying upon a copy from the recorder's office: 
a privilege which other forgeries cannot have, because the law in- 
sists upon the production of the writing itself, and will not tolerate 
a copy, unless upon the strictest proof of the loss of the original 
They contend further, that N&rbury, the subscribing witness to the 
deed, and to the agreement endorsed, though dead, yet bis hand- 
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writing supports the instrument; therefore nis declarations, oral or 
written, are admissible in evidence, so far only as to controvert any 
deduction which may be drawn from his signature. 

We are aH of opinion that these reasons, of the plaintiffs' counsel 
are raf id: and that it was error to reject the entry in the book of 
Justice Norbury. I may add, though the evidence of the book 
was competent, it by no means follows that it was either conclusive 
or weighty. By itself it would appear very slight 

Judgment reversed, and a venire facias de novo awarded. 



[SOU BURT, Jult 3, 1829.] 

The Commissioners of Northumberland County aga'uist CHAP- 
MAN. 

in error. 

The office of President Judge of a judicial district, is liable to taxation for 
county rates and levies under the atet of the 11th of April* 1799. 

As amicable action on the case was entered in the Courtof Com- 
mon Pleas of Northumberland county^ in which the following 
case was stated :— 

"It is hereby submitted to the associate judges, now holding a 
Court of Common Pleas, to decide whether the defendant is liable 
to be taxed for his office of President Judge of the Eighth Judicial 
District of Pennsylvania, by the laws for raising county rates and 
levies; and if so, judgment to be entered for the plaintiffs for three 
dollars, the amount assessed for the year 1826. If not, then judg- 
ment to he entered for the defendant. Either party to have the 
right of removal by writ of error. " 

The associate judges gave judgment as follows: — 

" May 2d, 1828. — We the associate jiidges of the Court of 
Common Pleas of Northumberland county, upon the above state- 
ment are of opinion, that no state officer is liable to be taxed for his 
office by the county commissioners: and a President Judge, whose 
salary cannot by the constitution be diminished during his continu* 
ance in office, cannot be taxed. If the legislature had the power to 
pass an act of that kind, the constitution would be a nullity. We 
therefore give judgment for the defendant 9 ' 

On this judgment a writ of error was taken out 

Donnell was counsel for the plaintiffs in error. The cause was 
mbmitted to this court on written arguments on each side. 

TOL. II. K 
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Arguments for the plaintiffs in error. — The 4th section of 
the act of the 11th of April, 1799, {Purd. Dig. 136,) respecting 
county rates and levies, is very explicit in its enumeration of the 
objects and subjects of taxation; and, among the rest, it expressly 
includes, "all offices and posts of profit" Offices and posts of pro* 
fit, are, unquestionably, subjects of taxation. . 

That the situation which the defendant occupies, as president 
judge of the eighth judicial district of Pennsylvania, is an office, 
is clearly manifested by the very section of tbe constitution under 
which he claims his exemption from taxation. The second section 
of tbe fifth article of the constitution, provides, that the judges of 
the " several Courts of Common Pleas shall hold their offices during 
good behaviour;" that the compensation for their services " shall 
not be diminished during their continuance in office," nor shall 
they hold " any other office of profit" during their continuance 
therein. 

But it is said that the constitution expressly prohibits any dimi- 
nution of the compensation of a judge, during his continuance in 
• office; and that the imposition of a tax upon this office, diminishes 
the.compensation, and is, therefore, illegal and not payable. Such 
a construction of tbe constitution would give more force to that sec- 
tion of the instrument, than would seem, from its letter and spirit, 
to be warrantable. The tax does not diminish the compensation. 
The demand of tbe judge upon the commonwealth for his services 
is not, in the least degree, abated. The " adequate compensation 
which has been fixed bylaw," remains untouched by the tax; and 
the undiminished amount thereof .is, at stated periods, payable to 
bis orders. The protection afforded by the second section of the 
fifth article of the constitution was intended to shield the incum- 
bent from legislative interference, and to prevent tbe common- 
wealth from reducing the consideration upon which the officer ac- 
cepted the service. The compensation vw&Jized at the time of his 
appointment, and no act of the legislature, under the present con- 
stitution, can withdraw any part of it from him. The burdens of 
the public must be sustained by the public generally; and the de- 
fendant is liable to contribute to the ordinary expenditures of go- 
vernment as any other citizen, unless he is exonerated by law. 
The law of the 11th of April, 1799, exempts the profession of a mi- 
nister of the gospel and the occupation of a schoolmaster from tax- 
ation, but every other description of office, post of profit, trade and 
occupation is expressly made the subject .of taxation. 

Arguments for the defendant in error. — The act of assem- 
bly of the 11th of April, 1799, for raising county rates and levies, 
empowers the commissioners of the county to assess a tax on all 
offices and posts of profit This is expressed in general terms, but 
admits of many exceptions. The same act requires an assessment 
of taxes upon all lands held by patent warrant, location, or im- 
provement, yet that admits of exceptions; namely, of lands grant- 
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ed to ftoldiers, which are exempt ffom taxation. By the terms of 
the act of assembly, unimproved land, not occupied, but held by 
the state, cannot be taxed: neither can improved land, purchased 
by the state from individuals holding by patent, be taxed. The 
commissioners of the county of Dauphin have no right to tax 
the state for the state house and other public buildings tor the use 
of the state; nor for the land upon which they are erected; the au- 
thority of the state being paramount to the authority of the coun* 
ty; nor can the property of a county be taxed for city or borough 
purposes; the rights of the county being superior to a corporation 
within the county. 4 Serg. fy Bawle, 354. In the different coun- 
ties in the state, there are many United States 9 officers — members 
of congress, judges-, marshalls, and postmasters: have the county 
commissioners, for the counties in which they reside, a right, un- 
der the aforesaid act, to tax them for their respective offices; and, 
in that way, by the' authority of a state law reduce the compen- ' 
sation, which, by adt of congress, is allowed them? It would seem 
not; this would be interfering with the national government, and 
violating the act of congress which is paramount to the act of as- 
sembly, by reducing the compensation allowed by act of congress 
to their public servants. Can any state officer be taxed whose com* 
pensation for his services is derived solely from the state by act of 
assembly? Can the commissioners of Dauphin county lay a tax 
upon the governor and other state officers residing there, for their 
respective offices? What has the county of Dauphin to do with 
the heads of department, more than every other county in the state? 
It derives a benefit by their spending their salaries there, but 
they receive no compensation from the citizens of Dauphin coun- 
ty more than in common with the other citizens of the state. If 
the county of Dauphin had this right, every other county of the 
sUtte would have the same right, for their jurisdiction extends over 
the state, and it is not the domicile which gives the right of taxa- 
tion, as to real or personal property; for a man is taxable for his 
real or personal property in every county of the state which comes 
within the description of the act of the 11th of Jlvril, 1799. Mi- 
litia officers, who reside in every county, never have been taxed 
for their offices, and yet many of them receive a compensation fixed 
by law; and even a county commissioner, whose daily compensa- 
tion is fixed by law, has never yet been known to be taxed. The 
compensation allowed our canal commissioners, engineers, &c. has 
not yet been taxed in the counties in which they live, for their of- 
fices. Such a construction of the act would cause one act of as- 
sembly to interfere with another. The legislature allow such 
officers a certain and specific compensation; but the commission- 
ers of the county will reduce that compensation by assessing upon 
it a tax of ten dollars per annum, which will authorize the super- 
visors and overseers of the poor to do the same. No state officer, 
whose specific compensation for his services to the state is fixed by 
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law, can be taxed under the act, without introducing the absurdity 
of making this act of the 11th of April, 1799, paramount to all 
other acts of assembly, which would not be a legal construction of 
the act: such a construction can be given without any interference 
between the different acts of assembly. The office of president 
judge is, however, doubly guarded from taxation by the consti- 
tution*, and by law; it is a state office, the jurisdiction extending in 
many instances over the whole state. The president judges have 
authority to issue attachments, testatum executions, capiases in 
criminal cases, to any part of the state; their compensation is spe- 
cific and fixed by law for their services to the state, with which no 
county commissioners in the state can legally interfere. By act 
of the 13th of April, 1791, the compensation allowed a president 
judge is five hundred pounds per annum; by act of the 4th of April, 
1792, the salaries of the president judges are raised to sixteen hun- 
dred dollars; and by act of the 14th of March, 1814, mileage of 
fifteen cents per mile is allowed in addition to their former salaries. 
By the constitution of Pennsylvania, article fifth, section second, 
the presidents of the several Courts of Common Pleas, shall, at 
stated times, receive for their services an adequate compensation, 
to be fixed by law, which shall not be diminished during their con- 
tinuance in office; but they shall receive no fees or perquisites of 
office, nor hold any other office of profit under this commonwealth. 
By section seventh, article eighth, all officers, executive and judicial, 
shall be bound by oath or affirmation to support the constitution of 
this commonwealth. The constitution of Pennsylvania is the su- 
preme law of Pennsylvania, to which all inferior laws must sub- 
mit. It is a solemn article of agreement, or league and covenant, 
between the people and their public servants, commanding their re- 
presentatives how far they may go; and so jealous were the good 
citizens of this commonwealth upon the adoption of the constitu- 
tion, of their rights and liberties, that they would not trust the ir re- 
presentatives to rule over them, until they, before entering upon 
the duties of their offices, took a solemn oath, or affirmatioo, that 
they would support the constitution of this commonwealth. If the 
legislature, in their act of the 11th of April, 1799, had expressly 
. included president judges, it would have been a direct and positive 
violation of the constitution, which could not have been sanctioned 
by any equivocation or sophistry. If they had a right to tax the 
salary of a president judge ten dollars, they had an equal right to 
tax him one thousand dollars; but it has not been the practice of 
our courts to make constructive violations of the constitution, 
where the act of assembly did not require such a construction. It 
would be absurd to say that the act of the 11th of March, 1799, 
was an unconstitutional law, unless it expressly included offices 
which are not taxable by the constitution. The charitable and le- 
gal construction is, that those offices are not included under the ge- 
neral terms of the law. It may be asked, what offices are included 
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within the general terms of this act? This is not a difficult question 
to answer; it includes such offices as are held within the county, 
the incumbents of which derive their compensation by fees from the 
citizens of the county, and are profitable according to the business 
they perform, such as registers and recorders, prothonotaries, attor- 
neys, at law, &c. &c. 

The opinion of the court was delivered by 

Gibson, C- J. — The ground assumed in the ingenious argument 
of the defendant, is that a construction which would bring the of- 
fice of a president judge within the purview of the act of the 11th 
of Jtpril, 1799, would, at the same time, bring that act into colli- 
sion with a prohibition of the constitution, which declares that the 
compensation of the judges of the Supreme Court, and of the pre- 
sidents of the Courts of Common Pleas, " shall not be diminished 
during their continuance in office." Taxes are assessed for county 
purposes under the authority of the legislature, which is undoubt- 
edly incompetent to reduce the defendant's salary. But as the con- 
stitution, like every other instrument, is to have a reasonable inter- 
pretation, the prohibition in question is to be restrained to laws 
which have such a reduction for their object and not for their con- 
sequence. On any other principle of construction a tax could not 
be constitutionally assessed on property purchased with money 
drawn from a judge's salary, which would, in reason, have as fair 
a claim to exemption as the salary itself. If we once get away from 
the plain inartificial import of the prohibition, it is not easy to foretell 
at what stage of refinement we shall stop. The object of the legisla- 
ture was to apportion the public burden according to the ratio of pro- 
Eerty, and to produce in detail a result approaching as near as possi- 
le to that of an income tax — a measure of assessment more equable 
in the abstract than any other that could be proposed. Now, there 
is no reason to exempt a judge from contribution, which is not just as 
applicable to any other officer who- presents no tangible surface but 
his office, to the revenue laws; nor was the object of the prohibi- 
tion to place him in this respect on higher ground. The legislature 
could not constitutionally retrench a part of a judge's salary under 
the pretext of assessing a tax on it; but, for the bona fide purpose 
of contribution, a reasonable portion of it, like any other part of his 
property, may be applied to the public exigencies. An additional 
objection is, that as the functions of the office are to be performed in 
several counties, each would have an equal claim to tax .its emolu~ 
ments. But the salary, which is in fact the thing taxed, is enjoyed 
in the ctounty where the judge reside?. That lands are taxable, in 
the county where they are situate, is one of the accidents of terri- 
torial jurisdiction: but the right to tax an office which attends the 
person like a chattel, is necessarily regulated by the domicile. It 
may not be so easy to determine whether the power of the asses- 
sor extends to all offices, public or private, state or federal, perma- 
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nent or temporary, legislative or executive, ministerial or judicial. 
For instance, whether a brigade inspector of militia, or a member 
of the general assembly be rateable under the existing laws in re- 
spect of the office, is a question about which sensible men might 
differ. There can, however, be no question as to the office of a 
judge, which, 'producing a fixed income, is ineontestably within, 
not only the letter, but the reason of the law. We are of opinion, 
therefore, that according to a sound construction of the act of as- 
sembly, the defendant's office was properly assessed. . 

Judgment of the court below reversed, and judgment rendered 
for the plaintiffs. 



[ScjrsirkY, July 3, 1829.] 

BARNHART against PAINTER and another. 

IN ERROR. 

A plaintiff, in possession of the defendant's property, under a Liberari Facias t 
which has been set aside, and restitution awarded, though not actually made, 
cannot give an authority to another person, to collect from bis tenant the ba- 
lance of the rent due upon the lease. 

If the person under such alleged authority, distrain upon the tenant, and, upon 
replevin brought, avow for rent in arrear, under the lease, he cannot justify 
the distress, by proving a parol lease, by himself to the tenant 

Nor can he justify the distress, by asserting the character of administrator of 
the defendant in the liberari Facias. 

The proviso in the arbitration act, relative to appeals by executors and admi- 
nistrators, does not apply to cases in which they are sued for their Own acts, 
even if they be done tor the benefit of the estate; but to those alone in which 
,they sue, or are sued, in their representative capacity. 

Error to the Court of Common Pleas of Northumberland 
county. 

George Bqmhart brought an action of replevin, against John 
Painter ;, and* John C. Caul, and on the trial, the case appeared to 
be as follows: On the 23d of July, 1819, Alexander Graham 
obtained a judgment against Lott Corson, on which a Fieri Facias 
was issued, returnable to January Term, 1820, which was levied 
on a tavern, and lot of ground, which were found sufficient to 
pay the debt and costs in seven years. A Liberari Facias was 
issued to November Term, 1824, and Alexander Graham was pat 
into possession. In January, 1825, he leased the premises to 
George Barnhart, for one year, from the 1st of April, 1825, at 
the yearly rent of fifty dollars, payable quarterly. . 

On the 30th of April, 1825, the Liberari Facias was set aside 
by the court, and restitution awarded, but not actually made. 
Graham had received twenty-five dollars, two quarters* rent; and 
afterwards, by an endorsement on the lease, authorized John Pain* 
ter to collect, and receive the balance. Painter distrained upon 
Barnhart's property, for two quarters , rent. * It appeared, that 
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Mary Barnhart, by her next friend, George Barnhart, bad 
brought a suit against Lott Cdrson, to January Term, 1824/ and 
had obtained judgment against him; and, on the 12th of January 9 
1826, George Barnhart was put into possession, on a Liberari 
Facias issued- on that judgment. Lott Corson had died on the 
2d of October, 1824. Mary BamharVs execution was never set 
aside. 

The replevin was brought to August Term, 1826. On the 2d 
of June, 1826, the defendants entered a rule of reference; and the 
arbitrators, on the 29th of July , returned an award in favour of the 
plaintiff for seven dollars damages, with costs. On the 17th of Au- 
gust, a paper was filed, signed by the defendants' attorney, stating, 
that the distress and rent were for the use of John Painter, admi- 
nistrator of Lott Corson, and that Painter would appeal, without 
paying costs, and, on the same day he made affidavit, and appealed. 
On the 22d day oi August a rule was granted, to show cause why 
the appeal should not be dismissed, which was afterwards made ab- 
solute; but, on the 17th of April, 1827, the rule was rescinded; and, 
on the same day, Painter avowed, and Caul made cognizance for 
rent in arrear on Graham 9 s lease, assigned, as they averred, by 
Graham to Painter, and claimed rent from the 1st of October, 
1825, to the 1st of October:, 1826. On the avowry was endorsed 
as follows: — John Painter suggests, that the rent is, and was 
claimed for the use of the creditors of Lott Corson, deceased, of 
whom he is administrator de bonis non, &c. The plaintiff replied, 
no rent in arrear, non demisit, &c. 

On the 1st of December, 1827, a verdict was found for the defen- 
dants, with twenty-five cents damages, and the amount of the rent 
was found to be twenty-five dollars, and judgment was rendered 
accordingly. 

The charge of the eourt having been excepted to by the plaintiff's 
counsel, a writ of error was taken out, on the return of which, 
the following errors were specially assigned: — 

" 1. The Cohrt erred in reinstating the appeal from the report 
of arbitrators, after the same had beea stricken off. 

"2. The Cou*t erred in teHing the jury, that the only question 
which remains is, ' whether John Painter, as administrator olLott 
Carson, could recover this rent for the payment erf the debts of 
Carson. If the jury believed there was not personal estate sufficient 
for the payment of Corson's debts, lands and tenements, as well as 
nods and chattels, are considered assets for the payment of debts. 
In that case, the administrator would have a right to collect the rents 
due the deceased, and appropriate them to the payment of the debts. 
The general principle is, that administrators cannot meddle with 
the proceeds of real estate, but the case is altered when there is not 
sufficient real and personal estate for the payment of the debts. How 
it was in this case, the jury can determine from the evidence. ' " 
Grccnough, for the plaintiff in error, insisted, that the appeal, 
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which was at first properly struck off* ought not to have been rein- 
stated. But, without resting upon the error of thus replacing it, 
as it was argued in the court below, that the first decision had been 
given without hearing the opposite party, he contended, that the 
appeal should never have been admitted. The distress was made 
by Painter in the character of assignee of the lessor, and the rule 
of arbitration is taken out by him in that capacity. When the pro- 
ceedings return to the court, he drops the character of assignee, 
and assumes that of administrator; contending, that as such, he may 
appeal, without paying costs. The allowance of the appeal was er- 
roneous. 

The charge of the court was erroneous in the instances pointed 
out in the assignment of errors. Whether an estate is indebted 
or not, the administrator is not entitled to receive the rents accru- 
ing after the death of the intestate. This principle is too clear to 
require the support of authorities. 

Bellas, contra, answered, that itappeared from the evidence, that 
after the death of Corson, Barnhart, when called on by Painter, 
agreed to pay to him the rent, and this must be considered as a new 
demise. The general principle will not apply if a new tease is thus 
created; and the administrator, when he receives the rent upon it, 
will be bound to account to the creditors, and, therefore, may justify 
the distress by virtue of it. If the pleadings were disregarded on 
the trial, and evidence given of a. parol lease, we ought not now to 
go back to the pleadings, and try the cause on them. If objections 
had been made on the trial, we would have amended the pleadings. 

But Greenough, as to the agreement, asserted to have been made 
by Barnhart, referred to the evidence to show, that Barnhart was, 
at that time, ignorant that the Liberari Facias had been set aside, 
and as soon as he was acquainted with the true state of the facta, he 
refused to pay either Graham or Painter. 

Smith, J., (after stating the principal facts, the pleadings, and 
the charge of the court below,) delivered the opinion of the court as 
follows:— The instruction given to the jury waa erroneous. On 
the issue of no rent in arrear, the question to be tried was, whether 
Alexander Graham had a right to demand rent? To me it appears 
very evident, he had no such right. His claim was founded solely 
upon his writ of Liberari Facias to November Term, 1824. If this 
execution had not been issued, Alexander Graham would not have 
had possession; and when, therefore, it was set aside, and restitu- 
tion awarded, he not only lost all claim to the rent, subsequently 
accruing, but could have been compelled to restore to Lott Carson, 
if he had been living, or to his heirs, if he were dead, the rent he 
had received. His right was then, founded on the execution, and, 
therefore, when that was gone, his claim to rent was gone also. 
This, too, seems to have been taken for granted, by the judge who 
fried the cause, for, in his charge, he says, " Under that lease John 
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Painter was not entitled to receive rent" But this wu the very 
question then trying, for it was under this lease, that Painter set 
up his claim to the rent; it is set out by him in his avowry at large, 
and it is on this lease, the plaintiff replied, there was no feat in ar- 
rear. I am then decidedly of opinion, no rent was due to ^Alexan- 
der Graham, when he authorized John Painter, by the endorse- 
ment on the lease, " to receive and collect the balance of the said 
lease;" and, therefore, Painter could have no right to demand any 
under the said lease. 

It is, however, alleged by the defendants' counsel, that although 
no rent was due under this lease to Alexander Graham, yet, there 
was a parol lease from John Painter to George Batnhart, and 
that by virtue of this, he had a right to distrain. There is something 
plausible in this. But it is unfortunate for the defendants, that 
John Painter should set out in his avowry, and in his warrant, a 
lease so entirely different from the one under whieh he claimed 
rent -If sueh a lease really existed, of which, I confess, I am at 
a loss to discover the evidence, it cannot help the defendants* The 
issue was taken upon Graham* s lease; which was a written lease, 
not a parol one. But if the defendants had even proved, that another 
lease between other parties did exist, arid that the rent was due upon 
that other lease, and not on the lease mentioned in the avowry, the 
plaintiff's case would have been made out, and the defendants 
acknowledged to he trespassers. They can be justified only by the 
lease set out by themselves, or not at all. 

It is further urged on the part of the defendants, that John 
Painter being the administrator of Lott Corson, deceased, was 
clearly entitled to the rent, and as administrator could distrain. 
This ground, I deem equally untenable. John Painter does not 
claim by virtue of a lease from Lott Corson, nor upon his own 
lease. It must be! recollected, that when Graham f s execution was 
set aside, and thereupon restitution awarded, if Corson had been 
living, he could have claimed restitution, and he being dead, his 
heirs, not his administrator, have the same right It ie unneces- 
sary, in this case, to determine, whether an administrator can enter 
upon real estate, and take the profits; it is certain, he cannot bring 
an ejectment for the real estate of the intestate, nor enter upon and 
disturb the heir, without an order of sale from the Orphans' Court. 
See also Drinkwater v. Drinkwater, Administrator of Prince, 
4 Mass. Rep. 356, where this matter is fully elucidated. Onee 
for all, Painter had not entered upon the property aad given a 
lease; nor does he justify, under a lease from Lott Corson, or him- 
aelf. And I, therefore, think, the, charge of the court was errone- 
ous, in leaving it to the jury to find for the defendants, on a sup- 
posed right in John Painter, as administrator of Lott Corson, 
deceased, to distrain for the rent in question. 

Another error is assigned on this record. It is this, that " the 
court erred in reinstating the appeal from the report of arbitrators, 

vol. II. L 
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after the same had been stricken off;" in other words, that the whole 
proceedings, since the award of arbitrators, are illegal. I have al- 
ready stated, that this was an action of replevin, in which the plain- 
tiff complained of the illegal acts of the defendants. He does not 
claim any thing from Lott Corson, or his estate; but, demands da- 
mages from John Painter and John C. Caul, for unjustly taking 
and detaining his property. Clearly, trover or trespass would lie. 
It is evident, the personal acts of the defendants, constitute the 
grounds of this action; and in case of recovery, damages are reco- 
vered for the detention. The proviso in the arbitration act, allow- 
ing executors or administrators to appeal, as theretofore, cannot, and 
in my opinion, does not apply to case? in which executors or admi- 
nistrators are sued for their own acts; but merely applies where they 
sue, or are sued in their representative capacity. To construe it 
otherwise, would be a perversion of the act, or the provision in it. 
In this action, there was an award of arbitrators for the plaintiff, on 
the 29th of July, 1826, against the defendants. The defendant, 
Caul, does not appeal. John Fainter alleges, that he is adminis- 
trator of Lott Corson, deceased, and, therefore, he ean appeal with- 
out payment of costs, in an aetion, in which the estate of Lott Cor- 
son is not sued, and in which damages are demanded of him for bis 
own personal wrong or misfeasance. To illustrate this, let me sup- 
pose Painter had entered a man's stable, and taken his horse, and 
an action of trespass or replevin, brought against him; — -can he, by 
alleging, that he committed the trespass with a view to benefit some 
estate, of which he was administrator, claim privileges, which are 
not allowed to those who commit a trespass for their own benefit? 
Suppose an action of trespass had been brought against Caul alone, 
could he claim an exemption from costs, because the administrator 
of Corson had employed him, and intended to defend him? It can- 
not be. The appeal then, by Painter, without payment of costs, 
was illegal. The plaintiff objected immediately, and if the court 
had rejected his motion, he could have taken advantage of it in this 
court It is, therefore, clear on this ground, that the reinstating 
the appeal, (not indeed at the next term, but at the third term, after 
it had been stricken off,) and all subsequent proceedings were ille- 
gal, and must be reversed. It is not necessary to raise the question, 
whether the court here have a right to reinstate an appeal, after it 
is struck off; or, whether it must be reinstated by the court of error. 
The plaintiff's ground is, that the appeal was illegal, and was rightly 
struck oflvand the error was, in the court below reinstating it 
Besides, the defendant did not avow as administrator of Lott Cor* 
son, but as assignee of Alexander Graham. He could, therefore* 
not appeal, as Lott Corson 9 s administrator, nor without payment of 
costs. The judgment is, therefore, to be reversed* 

Judgment reversed. 

END OF JUNE TERM, 182fc-MIDI}LE DISTRICT. 
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^ | ALEXANDER and another against KERR. 

IN ERROR. 

Ail action on the case will fie for injury to land, however inconsiderable, which 
is occasioned by a nuisance. 

A. erected a mill and dam upon his own land, lying on Christine's creek. B., 
who then owned a tract of land lying higher up on the same creek, told A, 
at the time of erection, that he would sue A, should the dam injure his own 
land. B. afterwards lived on his tract four years, and never complained of 
any injury from the dam ; but B. and C, to whom the tract was subsequently 
conveyed by B. , said, that they considered the dam a benefit After the deatn 
of A, the mill was sold by his executors at public sale, and was purchased 
by the defendants. D., then owner of the aforesaid tract, by a prior con- 
veyance from C, was present at the sale, but said nothing respecting the 
dam's being an injury to his land. D. afterwards conveyed to the plaintiff; 
who, at a subsequent period, but within twenty years from the erection of 
the" mill, brought suit for injuries occasioned by the dam to his land: Held, 
that the preceding facts were no bar to his recovery. 

Error to the Court of Common Pleas ot Allegheny county. 

W. Kerr, the defendant in error, brought an action on the case 
against Alexander and M'Koxon, the plaintiffs in error, to recover 
damage* for injury done to his land, by the overflowing of water, 
alleged to be occasioned by a mill-dam belonging to the plaintiffs in 
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error. The land thus overflowed, of which a part is bottom land, 
lies on Christine** creek, and was bought by D. Herbert, in 1786, 
who resided thereon till 1813) wheo he conveyed it to W. Gilmore. 
In August, 1620, JE. Kerr purchased this land from Gilmore; and 
in January, 1824, E. Kerr conveyed the same to W. Kerr. The 
mill and dam were erected in 1809, or 1810, by T. Algeo, upon 
land owned by him, and lying on the same creek, but at the dis- 
tance of about one hundred and twenty perches below the land of 
W. Kerr. After the death of Algeo, his executors sold the mill, 
and thirteen acres of land, at public sale, for eight thousand eight 
hundred and fifty dollars, when it was purchased by Alexander and 
M'Kown. 

On the trial in the court below, it appeared in evidence, that 
Herbert, then owner of the land now belonging to W. Kerr, bad 
told Algeo, about the time of the erection of the mill-dam, that, if 
the dam should swell the water, so as to injure the land, be would 
bring suit against Algeo. Herbert lived on the land several years 
after this period, and never brought suit; neither did it appear that 
x he, or any of the subsequent owners of the land, had ever com- 
plained of any injury, as resulting from the erection of the mill- 
dam; but it was testified, that Herbert had said, while owner, that 
the dam did no injury to his land; for, although it swelled the wa- 
ter higher, when there was a flood in the creek, yet it lessened the 
. rapidity of the current, and his banks were less injured. It appeared, 
that Gilmore also had said, while owner, that he considered the dam 
a benefit 

At the sale otAlgeo's land by his executors, E. Kerr, th$n owner 
of the land now belonging to IV. Kerr, was present, and gave no 
notice that the dam did any injury to his land, but was altogether 
silent respecting it 

It was proved, by many witnesses, that occasional floods, and es* 
pecially within the last ten years, had repeatedly overflowed the bot- 
tom land of the tract owned by TV. Kerr, forming one or more ponds 
thereon, carrying off the soil in various places, and covering portions 
of it with sand and drift wood. Whether, and how far, the mill-dam 
was the cause of this injury, by occasioning a backwater, which 
overflowed the land, was the subject of contradictory testimony. 

The defendants below produced witnesses to prove, that the land 
in question had been overflowed during seasons of high water in 
the creek, before the erection of the mill; that a breast-work had 
been built by Herbert on this land, long before the dam was erect- 
ed, to prevent the water from running through the bottom land, 
which had been carried away by floods before the dam was built; 
that the creek overflows, and injures the bottom lands of other 
farms, which are at a distance from any mill-dam; that several 
*>ther tracts had been much more injured than this; that the thirteen 
acres which they had bought at public sale, would, without the 
»*U, be of very little value; and that they had paid near two-thirds 
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of the purchase money for the said mill, and tMrteuo acres, bofasj 
the commencement of this rait 

The counsel for the defendants below, requested the charge of 
the court oo various points, of which it it accessary to giro only 
the third and fourth. 

u 3. Herbert* under whom the plaintiff derives tide, said the das* 
was rather a benefit than an injury, and he never complained. 
Gilm&re^ made the same declarations* After E. Kerr had pur- 
chased, he lived oo the land, and never complained of any injury 
from the dam. He sold to the plaintiff, who lived in the neighbour* 
hood, and had an opportunity of knowing the situation of the bot- 
tom land, before he purchased. JB. Kerr attended the public sale, 
and made no objection to the dam, nor gave any warning to bidden 
not to bid. llie defendants are innocent purchasers, for eight 
thousand eight hundred and fifty dollars; and the property, without 
the mill, is not worth three hundred dollars. They had paid two 
thousand dollars in cash, of the purchase-money, before the suit • 
was brought If these facts are believed by the jury, they amount 
in law to an acquiescence in the erection of the dam, and an aben-' 
denment of all claim for damages by those under whom the plaintiff 
claims, especially by E. Kerr, and the plaintiff himself is not enti- 
tled to a verdict 

"4. If the hfits above stated are not conclusive evidence of an 
acquiescence, in the erection and continuance of the dam, and an 
abandonment of all claims to. damages arising therefrom, they are 
strong evidence of them; and after so great a lapse of time, during 
which the land of the plaintiff has passed through three different 
hands, and the defendants have bought from Mgeo % who built the 
mill, this action is not to be favoured." 

The President charged the jury as follows: 

" If the credit of the witnesses, who have been examined, and 
between whom there is so much discrepancy, should be unimpeach- 
able, you ought to give your credence to those whose judgment has 
appeared the least erroneous, and whose opinions appear to bo 
founded on the soundest principles of philosophy, and the natural 
consequences that must be the result of the circumstances that have 
been testified to. You will then inquire, what would be the pro* 
table consequences, ereated by the erection of a dam immediately 
below the plaintiffs possessions on the creek. Would the effect 
be, to prevent the passage of ice in the spring, and throw that and 
drift-wood on the meadow and corn-field of the plaintiff? Would 
it be, to throw the surplus waters created by ordinary floods on the 
lands of the plaintiff, and do injury to the crops? Would it be, to 
oonvert the most profitable portion of his bottom lands into a sand- 
bank, or a gravel-bank? Or, would the effect of it be, as is con- 
landed by the defendants, to cause a depoeite that would enrich the 
soil, and give additional value to the plaintiff's property? You will 
local the testimony, and make such inferences from the (acts in evi- 
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dence, as will sustain those opinions of the witnesses, which to you 
may seem most consistent with the effects usually produced by the 
erection of a mill-dam. 

" The defendants would be liable for damages, in cases of extra- 
ordinary, as well as ordinary floods, if the jury are satisfied that 
such damages were the effect of the dam. 

" It is a maxim in law, that a inan must so use his own property, 
as not to injure the property of his neighbour. If a citizen is 
bound to submit to a small inconvenience, he is by the same rule 
bound to submit to a grgat one. If I have a right to flood my 
neighbour's field, by raising the water on it one inch, I Ijave the 
same right to raise it twelve inches over his meadow. What, then, 
shall hinder me from raising it to such an elevation as shall prove 
utter ruin ? I have, therefore, no hesitation in saying, that, if the 
erection oiJilgeo'a dam has caused injury to the plaintiff's field, 
upon common h\w principles, the plaintiff would be entitled to 
recover. " 

Answer to the defendants' third points-" Whether the defendant 
is an innocent purchaser, without notice, is one of the facts in con- 
troversy. It cannot be assumed; nor can any man be considered in 
that light, in relation to a party, who, at the time was in possession 
of his own property, with an undisputed boundary,' and under an 
unquestionable title. 

" Supposing the facts, with the exception of that already observed 
upon, to have existed as stated in the third point made by the de- 
fendants' counsel; if the defendants did not purchase under the ow- 
nership ,ot Herbert or Oilmore; if there is no reason to presume, 
that Herbert 9 a declarations, or Gilmore's opinions, as to the benefi- 
cial effect of the dam, were made known to the defendants at the 
time of, or before their purchase, or that they operated upon them 
so far as to be inducements towards becoming purchasers; the cir- 
cumstance, that E. Kerr resided' on the land, and made no objec- 
tion to the raising of the dam; that the plaintiff lived near the land 
before the purchase; and that E. Kerr attended the sale without 
notifying purchasers of the existence of the nuisance, combined 
even with the length of tithe that elapsed, do not furnish conclusive 
evidence of an abandonment of right, or an acquiescence in the nui- 
sance by the present plaintiff; nor can they be construed by equity 
into that description of fraud that will bar the plaintiff's recovery. 

" It is true, it is said, by certain elementary writers, to be a fraud 
in any man, to stand by whilst property is selling, to which he may 
have tide, and not give notice thereof to purchasers. This standing 
by, is deemed in equity, to be an encouragement to innocent men 
to lay out their money for jnere moonshine; and he who has a title, 
and permits purchasers so to lay out their money, without warning, 
shall be considered as acting fraudulently, and shall be considered 
as a trustee for the person so deceived. For this principle no case 
can be found, but taking it to be the law, it is not applicable to this 
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case. Ebenezer Kerr, although present at the sale, concealed nothing. 
The elevation of the dam, the effect of floods, the injuries supposed 
to be done, were facts which were within the power of any pur- 
chasers to know, and the jury are bound to infer, that every prudent 
purchaser made the necessary inquiries. There could be no conceal- 
ment where facts were notorious to the neighbourhood; there could 
be no pocketing of titles, no secreting of rights, when the annual 
floods of the neighbouring country stood ready to annouoce all that 
purchasers should have inquired about. Besides, Kerr was in pos- 
session of the land, and had the title in him — its extent was notori- 
ous. The purchasers of the mill were bound to inquire in relation 
to the boundaries. If they did so, they either discovered, that the 
water overflowed the land, or that it did not In the former case, 
they consented to run the risk; in the latter, they had no risk to run. 
If they made no inquiry, upon themselves must rest the loss." 

Answer to the/bwrM point— "I do not think the facts, as stated, 
ought to be regarded as strong evidence of acquiescence in the erec- 
tion and continuance of the dam, and as an abandonment of all claims 
to damages arising therefrom. On the contrary, I think they fur- 
nish but a bare evidence of the abandonment and acquiescence con- 
tended for; although you may, if you think proper, presume it from 
them. And I must confess, I can see no reason why, if you believe 
the dam is a nuisance, and that the plaintiff has sustained an injury, 
his suit should not be as highly favoured as that of any other claim- 
ant in a court of justice." 

The jury found a verdict for the plaintiff below. 
*The following errors were assigned: — 

" 1. The Court erred in stating to the jury, that the defendants 
below were answerable for damages occasioned by extraordinary 
floods', if they were the effect of the dam. 

"2. In their answers to the defendants' third and fourth points. 

"3. Instating in substance, that injuries, however slight, occa- 
sioned by the erection and use of a mill-dam, were the subject of 
an action for damages." 

Burke and Forward, for the plaintiffs in error. 

I. A slight inconvenience, arising from the reasonable use of a 
man's own property, furnishes no ground of action. Com. Dig. 
Action on the Case, C. 3 Caines, 307; 15 Johns. Sep. 213. 8 „ 
Mass. Sep. 136. 

- 2. As to the third and fourth points of the defendants below. 
The fact of acquiescence for fifteen years, is sufficient to bar this 
action. Rob. Fraud. Conv. 529, 530. Standing by, and remaining 
silent at the public sale, is sufficient to postpone any right of W. 
Kerr to compensation, to the interest of a purchaser without notice. 
1 Serg. SfRawle, 111. Lying by, while improvements are made, 
has bad that effect 2 P. Wms. 82, 83. 2 Eq. Ca. Ab. 488. 9 Mod. 
«> 3. 1 Hen. $ Mwif. 429. 2 Caines, 382. 2 Johns. Rep. 573. 5 
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V*s. 689, MS. Note. Bob; on Stat Frauds, 129, 133. 3 Jitk. 69*. 
%Mh.B2. &Serg.$Rmwle, 203. 10 Serg. $ Rawle, 43. 13 Serg. 
t^ Rawle, 304. 1 -RmA. 163. SSerg. $ Rawle, 92. 2 Munf. 466. 
SMunf. 334. 

Fetterman and Baldwin, for the defendant in error, were di» 
retted to confine themselves to the second point made in this eourt 

A license, merely gratuitous, may be revoked at any time. 10 
Johns. Sep. 246. 3 Dane's M. 252. 11 Mass; 503. Lying by ia 
no stronger than such a i license, and a change in the ownership of 
the land, is equivalent to a revocation of such license. 11 Mass* 
Rep. 503. 6 Johns. Rep; 136. The defendants below had, in fact, 
ootiee from the very nature of the nuisance. Sugd Vend, and 
Purch. 478. 9 Mod. 96. 1 Vem. 136; 2 Vem. 15Q, 239, 370. 

The opinion of the court was delivered by 

Gibson, C. J, — It is supposed, that an inconsiderable injury from 
a nuisance, is an insufficient cause of action. Admitting the pro- 
priety of the judgment in the particular cases that have been cited 
in support of the position, I am unable to concur in the reasons of 
the judges, who seem to have thought, that the right to recover at 
all, depends rather on the extent than the nature of the injury. The 
true distinction seems to be, between cases where the injury is re- 
mote and common to many, without particular damage to any one, 
and those where it is proximate in its effect, and confined to parti- 
cular persons. For injuries of the first class, it is proved by the au* 
thorities collected in Com. Dig. Action B, 2, that an action does 
not lie. And of this class are the cases cited from the New York 
and Massachusetts Reports, as well as the case of Shrunk v. The 
Schuylkill Navigation Company, 14 Serg. fy Rawle, 74, which 
was an action for obstructing the passage of fish, by which the plain- 
tiff's fishery was destroyed. And there is sound reason for the dis- 
tinction. All persons have a natural right to the use of water 
flowing over their land. But if each were answerable to all the rest 
for cohsequenees that are in a greater or less degree inseparable 
from every exercise of the right, the benefit of the stream would be 
lost to all; for no one could use it without producing a diminution 
of its quantity by consumption, or evaporation, or an irregularity in 
the flow of it by retention. The law,, therefore, requires each to 
bear with the consequences of a reasonable use of it by his neigh- 
bour. But these consequences, instead of being slightly injurious, 
may be destructive of valuable natural- advantages. The consump- 
tion of but a small portion of the stream, might, by rendering the 
residue insufficient for the purposes of a mill, destroy a valuable 
site; and, the retention of the water for but short intervals, weuld 
render the stream useless to a furnace, the operations of which, can- 
not be intermitted. But this would not give a claim to the value of 
the site in damages* So, an action will not lie for the destruction 
of a fishery from an erection which prevents the passage of the fish. 
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Id these cases the injury is remote, the party having no property 
in the water used, or retained, nor in the fish before they are caught; 
mod it is general in its consequences to all occupants of the stream, 
similarly situated. But to flood the land of an adjoining occupant, 
is not necessary to the enjoyment of any natural right The injury 
produoed by it, is out of the common course, and done to an indivi- 
dual; and whether it be great, or whether it be small, is a considera- 
tion that can affect only the quantum of the damages. 

In the application of the principles connected with the remaining 
point, there may, perhaps, be greater difficulty. 

Before the dam was erected, the -terretenant of the hnd now 
owned by the plaintiff, objected to its being erected, as being likely 
to prove injurious to him. From that time to the inception of this 
action, neither he nor his successors, testified any dissatisfaction, 
usually grinding their corn at the mill, and some of them declaring, 
that the dam did the place no injury; and one of them being present 
when the mill was purchased by the defendants, omitted to give 
notice of the existence of the injury for which damages are sought, 
and to declare his determination to insist on having it removed. 

The equity attempted to be deduced from these circumstances, 
depends on distinct considerations. Against the original author of 
a nuisance, no forbearance to sue, short of the period which, in ana- 
logy to the statute of limitations, has been assumed as 'conclusive in 
the case of an adverse occupancy of a water right, can be set up as 
a bar; and as the dam was erected in 1810, it is impossible that 
there can have beep a forbearance for twenty years. Nor can this 
period be abridged by the interference of a purchaser, who has no 
reason to inter, from a forbearance for a considerable time, a deter- 
mination to forbear for ever. Such a purchaser, voluntarily, and 
with full knowledge, takes the place of a wrongdoer, and stands in 
no higher equity. He, therefore, has no. right to be informed, that 
the suffering party has not abandoned his rights. But a positive 
act, calculated to induce him to purchase, would place him on higher 
ground; and were it shown, that he purchased here on the faith of 
declarations by the plaintiff's predecessors, that the dam was not 
injurious to them, I should hold the merits of the cause to be with 
him. But that circumstance was not an ingredient in the case 
submitted to the court, nor is any thing of the sort to be found in 
the evidence. The defence, then, rests exclusively on the effect of 
Ebenezer Kerr's silenee at the sale; for if the circumstances which 
I have just mentioned, be insufficient to raise an equity, considered 
separately, they will be insufficient in conjunction with other cir- 
cumstances, which separately are also insufficient 

Undoubtedly, there are cases where the mere concealment of the 
title of a third person, may be fatal to his right; and this principle 
may, according to circumstances, be applicable to the case of a nui- 
sance, caused by an erection on the property purchased. Where the 
existence of the nuisance is not self-evident, it may unquestion- 

vol. n. M 
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ably be the duty of the party injured, to apprize the purchaser of 
the responsibility to which he is about to subject himself. But 
while courts of justice have, on the one hand, endeavoured to rer 

Eg* dishonesty, they have, on the other, exacted the utmost vigi- 
ee and caution. It is difficult to imagine, how the* concealment 
of a fact, which an individual of common prudence and sagacity 
would discover, can constitute a fraud. It is a clear elementary 
principle, that the law imputes to the purchaser a knowledge of 
every fact, of which the exercise of ordinary diligence would have 
put him in possession. NewL Cont. 511. And, such an imputation 
of knowledge .is sufficient to rebut the inference of a merely con- 
structive fraud, which might otherwise be implied from the silence 
of a party. . Even a positive misrepresentation which, when it in- 
duces a careful man to forego an inquiry that would have resulted in 
full knowledge, constitutes positive fraud r even where the means of 
information is not exclusively within his reach, will, nevertheless, 
not give him an equity, if he had, in fact, a knowledge of the true 
state of the case, derived from other sources, because he was in 
truth not deceived. It is also a familiar rule, that notice is unne- 
cessary, where the fact is equally within the knowledge of both 
parties; which it must be taken to be, where the sources of informa- 
tion are equally accessible to both, and the state of the fact is obvi- 
ous to the senses. These are elementary principles, about which, I 
presume, there is no dispute; and what evidence is there in the case, 
that would induce a chancellor to enjoin the plaintiff from proceed- 
ing at law? • 

It does not appear, that the plaintiff's grounds were inundated 
while the stream was at low water mark; and hence, it might seem, 
that the injury was only occasional, and that the traces of it were 
not permanently obvious. But the water was swelled in the chan- 
nel within the plaintiff's boundary, even when the dam was not full, 
and the grounds exhibited permanent marks of injury from high 
water; ponds being formed, the soil washed away in some places 
down to the gravel, and the fields sanded, and covered with drift 
wood* It is in reference to the existence of an injury such as this, 
that the silence of Ebenezer Kerr is supposed to constitute a fraud. 

The defendants were, unquestionably, bound to inspect the sub- 
ject of their purchase; without which, they would become charge- 
able with gross negligence, which is equivalent to actual knowledge 
of whatever a personal examination would have disclosed, or put 
within the range of detection. The slack water extending from the 
dam to a point within the plaintiff's boundary, and the marks of 
injury to the grounds, were amply sufficient to put them on their 
guard; and, as the direction of the court is to be considered in refe- 
rence tp the case appearing on the evidence, it seems to me, there 
was no error in charging, that the silence of Ebenezer Kerr at the 
we, ought not to prejudice the plaintiff's claim to damages in this 
action. • 
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Huston, J. — In this, as in most cases, it is necessary to attend 
minutely to facts and dates, in order to understand the opinion of 
the court. 

Daniel Herbert, in 1786, purchased a tract of land, and resided 
on it until 1813, when he sold it to William Gilmore. On the 26th 
fit August, 1820, Gilmort conveyed it to Ebenezer Kerr. It was 
stated and conceded, that though the deed was made in 1820, yet, 
articles had been entered into, and possession delivered to Kerr 
several years previous. In 1804, Ebenezer Kerr sold to William 
Kerr, the plaintiff below. The land lay oh Charteirs creek. 

7! Algeo owned some land on the same creek, below the above- 
mentioned tract, and erected a mill, about 1809, on it. Herbert, who 
then owned the plaintiff's land, told Algeo, that if the dam he was 
erecting should swell the water so as to injure his (Herbert's,) place, 
he would bring suit against him. Herbert, however, lived there 
four years, and never did bring suit, nor complain of injury. On 
4he contrary, it was proved, that he said the dam did no injury; for 
that although it swelled the water higher when a flood was in the 
creek, yet it lessened the rapidity of the current, and his banks 
were less injured. Several years after the mill was built, an addi- 
tional water wheel put in and another pair of stones. Algeo died, and 
his executors sold the mill and thirteen acres of land, at public ven- 
due, for eight thousand eight hundred and fifty dollars. Ebenezer 
Kerr, who then owned the plaintiff's land, was at the sale, and gave 
no notice. All the witnesses agreed, that without the mill, the 
thirteen acres were not worth three hundred dollars. The proof was, 
that the defendants had paid all but about three thousand dollars of 
the purchase money, before this suit was brought. The plaintiff's 
counsel alleged, they had not paid so much. The deed from the 
executors to the defendants was hot produced, but it was said te 
contain no warranty as to water right. The defendants have refused 
to pay any more money until this is settled. Much testimony 
was given to prove., that the plaintiff's land was overflowed at high 
water, before the mill was erected: That a breast work had been 
built thirty years ago, to keep the water* from running through the 
bottom land, and the flood carried it away immediately: That this 
ereek overflows and injures the bottom land on other farms where 
no dam was near thetn^ and that several have been injured much 
more than this. 

There was no proof that this tract is injured, except in time ef 
floods; but there was proof, that it had been overflowed in part, and 
injured repeatedly within ten years; and that floods had, in one or 
more places, carried off the soil loosened by the plough. 

It is not to be forgotten, that the dam was not opposite the plain- 1 
tiff's land, but was one hundred and eighteen perches below the 
plaintiff's lower line. So that in examining the breast and ends ef 
the dam, the plaintiff's land would not be in view. No part of the 
premises bought, touch, or come near the plaintiff. It is a conse- 
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qoential injury, not constant and visible at all times; but occurring 
only when high floods «occur; and that injury not discoverable from 
an examination of the premises bought by the defendants. . 

There was 1 much contradictory testimony, whether any injury at 
•11 had been done to the plaintiff's land. And the court told the 
jury, that if they could not decide from the testimony, whether 
there was, or was not, any damage to the plaintiff, they ought 10 
give credence to those opinions which appear to be founded on the 
soundest principles of philosophy, and the natural consequences that 
must be the result of the circumstances that have been testified to. I 
will only say, this is to me new ground, and I think most dangerous. 
Whether a flood will carry away soil, or leave a deposite, cannot, I 
believe, be ascertained beforehand, by those who have. viewed the 
ground, even while covered with water; and the testimony of one 
witness, who saw it after the flood, and who testified, that no soil 
'was washed away, but that the flood left a deposite on the ground, 
would outweigh all the reasonings of all the philosophers in the 
world. I do not say there is no case in which a witness may be 
disbelieved, because his testimony is contrary to the nature of 
things; but I protest against introducing speculations of philosophy, 
to overrule positive testimony of plain, honest, men. The principal 
questions in this case, arose on the effect to be produced by the do- 
cbratkms of Herbert and Gihnore, under whom the plaintiff claim- 
ed, and the silence of E. Kerr, who was at the vendue, and gave 
no notice; who saw the defendants buy for eight thousand del- , 
lars; and who, as the plaintiff contends, had the right to reduce the 
property to be worth only three hundred, and Who did not men- 
tion this right of his. The judge says, "he had his deed recorded, 
and they must look to that, and he was not bound to give notice." 
But it is obvious his deed could not give any information on the 
. subject of the water rising, or that when it rose, it overflowed its 
banks. The judge says, " there is no evidence that the defendants 
ever heard, that Herbert and Gilmore said, it did not injure this 
land ; but," he says, u they were bound to inquire." Now, if they 
did inquire, they heard what would have induced them to purchase. 
Bot after a dam had stood many years, after the plaintiff's lands 
had changed owners three times, and no complaint, the then owner 
being present, was bound, by every principle of justice, to make 
known this concealed claim of right of his to pull down that dam, 
and render the property of no value. 

It ought not to be forgotten, that in newly settled parts of the 
country, be Who builds a mill, is considered as doing a great benefit 
to the neighbourhood. If it is true, that he may be not only per- 
mitted, but encouraged to build; that all the owners of adjoining 
lands may expressly or tacitly agree, and yet, when the mill has 
become valuable, the vendee of any of those who agreed to its being 
hotlt, nay, the fourth vendee, when none of prior owners had ob- 
jected, may compel Mm who built it, or his children, after his death, 
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w the purchaser of whst the builder and his children hid enjoyed 
in peace, to pull down the dam, it is time-thw should be known* 
It is said, this matter has not been decided; that it is only to be 
found in elementary writers. This is a great oversight I shodld 
•oppose one hundred cases could be collected in a snort time. I 
ahall mention a few from the English books, and will only add, 
that -the modern eases are not contrary. 

2 Jltk. 83. Where a man has suffered another to go on building 
upon his ground, and not set up a right till afterwards, when he 
was all the time conusant of his right, and the person building had 
no notice of the other's right, chancery will oblige the owner of the 
ground to permit the other to enjoy quietly and without disturb- 
ance. 

3 Jltk. 692. Tenant for life makes a lease for sixty years; tenant 
rebuilds the houses at a great expense, and assigns hw lease. In 
the twenty^ninth year tenant for life died; the tenant in possession 
paid the rent for six years to the remainderman; and in the mean 
time made additional buildings. Remainderman brought ejectment 

, and recovered; and an injunction granted, because the remainder- 
man stood by and saw tenant rebuild and gave no notice; and be- 
cause he accepted rent while tenant was adding additional build- 
inn and gave no notice. Here a title good at law, and a recovery 
at law, were postponed; and yet it might, with some colour, ham 
been said, the tenant was bound to inquire into the title of his land- 
lord; this, however, was not sufficient to protect the legal owner, 
who was estopped by his own silence* 

Rice v. Pott*, Precedent* in Chancery y 35. A. was tenant in 
tail, remainder to B. in tail. A., not knowing of the remainder, 
made a settlement on his wife by way of jointure; this was en- 
crowed by B., Who knew of the entail, but was silent After 
die death of A*, B. brought ejectment, and recovered against the 
widow. She was relieved in chancery, and a perpetual injunction 
granted. 2 Fern. 150. . 

2 Johns. Hep. 589. Thompson, Justice, in delivering the uoa- 
ntmoos opinion of the court, says, " Though it does not appear that 
B. took any agency in the negotiation, yet his presence and silence 
are eqnally efficacious and binding on him, if the complainant was 
thereby misted and deceived. There is an implied as well is an 
express assent; as, when a man who has a title, and knows it, stands 
-by and either encourages or does not forbid the purchase, he and 
4U claiming under him shall be bound." And he quotes, with ap- 
probation, the sentence in equity; " therefore, when a man has been 
eUent when in conscience he ought to have spoken, he shall be de- 
barred from speaking when conscience requires him to be silent." 
In this case, too, a legal title was postponed. 

The decisions of our own courts are also strong on this subject 

Covert v. Incin, 3 Serg. fy fiutole, 289. Land was selling by 
the sheriff as the property of T. Proctor. Covert was in posses- 
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$ion of the land, claiming it as his own; but it had been somehow 
reported that he was in under Proctor^ he was present at the 
tale. The opinion of this court, delivered by the late Chief Jus* 
tice, was, " I think the court were right in the opinion, that if Co- 
vert did stand by, knowing that he was represented as Proctor's 
tenant, and not contradicting it, he could not afterwards contest the 
title of Proctor with the purchaser." In this case E. Kerr stood 
by and saw this mill selling, with the dam as it is now; if he did not 
make known his claim ot a right to compel it to be taken down, I 
do not see how he can, or why he ought to be permitted to assert 
that right now. 

Billington v. Welsh, 5 Binn. 129. Welsh had purchased and 
paid for fifty acres of land, part of a tract of Turner's, on which 
was a forge, &c. &c, had built a house on it, and was living there; 
he was a brother-in-law of Turner* s. The whole tract was levied 
on as Turner's, advertised several times, and at length sold. Welsh 
knew well of the advertisement. The cause was tried before Judge 
Yeates, who told the jury that if Welsh knew of what was going on, 
he ought to have given notice of his claim to the sheriff, and warned 
all persons against purchasing; failing herein, a legal fraud would 
be imputed to him. On appeal this was affirmed. Chief Justice 
Tilohmaw says, " it became his duty to make known his secret ti- 
tle to part of the land; he gave no notice: not having done so, he 
acted at his peril, and has no right to complain if his title is im- 
peached by persons who had not actual notice of it" When we 
consider the law of levies and sheriff's sales, that a plaintiff can 
take only what is the defendant's, and that a purchaser buys at his 
peril, that case is much stronger than this. 

1-3 Serg. fy Bawle, 167, is a late case, and the principle is fully 
recognised. The sheriff was selling; a tract of land on the oldest 
judgment, but notice was given at the sale that it would be sold 
subject to a younger mortgage. The purchaser refused to pay the 
mortgage. This court held, that although it could not legally be 
sold subject to the mortgage, yet as the purchaser, who was the 
plaintiff at whose execution It was sold, was silent, and did not 
make known his opinion, that the purchaser would hold it clear of 
the mortgage, he could not keep the land without paying the mort- 
gage; his silence was considered equal to his express agreement, that 
it should be sold subject to the mortgage; and that silence cost him 
his debt 

The case in 8 Serg. fy Bawle, 92, is nearly in point A dispute 
arose as to the right to use an alley in Philadelphia. The court 
were of opinion against the right of the plaintiff; it had been con- 
veyed by one whose right would not authorize such a conveyance; 
but the alley was used by all those living in the court The plain- 
tiff bought, and though by a close examination of the deeds it could 
be discovered that her title to the use of the alley was not good, 
yet she recovered against the defendant for disturbing her in thq 
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use of it, on the ground that when she bought she saw those who 
lived in the court actually using the alley. " Shall," says the 
Chief Justice, " the defendant be permitted to hold out false colours 
to the injury of innocent purchasers? Is not the case as strong against 
him as against a prior mortgagee who is privy to a second mortgage 
and conceals his own." 

Let us now look at the matter on principle. Admit that Her* 
bert might have sued and recovered damages; he would not, he did 
not; but he sold to CHlmore. What did he sell? his land as it then 
was, with the dam erected. Oilmore not only did not claim a right 
to pull down the dam, but be did not wish for such a right; he said 
it did him no harm. Clearly, he did not sell to E. Kerr^ nor did 
JS. Kerr possess the right to compel Mgeo or Mgttfs heirs to pull 
down this dam. He lived there some eight or ten years; stood by 
and saw it sold, for twenty times its value, if the dam were re- 
moved; he gave no notice, because he had no right, or because he 
was determined never to use it; and the present plaintiff is aa much 
bound as be was. 

It has, however, been argued, that if notice is given before all 
the purchase money is paid, a purchaser is not protected. As to the 
fact, the proof is not contradicted by any proof, though it was by the 
statement of counsel, that above four thousand dollars had been paid, 
and something more than three thousand dollars remained due; and 
Sugden was cited to prove the position, that if notice is given be- 
fore the deed is executed, though all the money is paid, or before 
all the money is paid, though after the deed is executed, the puiv ■ 
chaser is not to be considered as an innocent purchaser without no- 
tice. Admitting, for the present, what I do not agree to without 
qualification, that the law is so settled, it will be found to apply to 
cases where the notice was given as soon as the purchase was heard 
of, and has no relation to cases where a man stood by and saw a 
contract made, possession taken, a great part of the money paid, 
and a deed received, without those, clauses which would have been 
required if notice had been given. It can only apply to cases 
where he who gives the notice did not know of a bargain proceed- 
ing. The law is not so absurd as to permit a man to see a sale 
made, and nine-tenths of the money paid, possession taken and kept 
for years, the money paid to executors, and by them to creditors or 
heirs, and irreclaimable; and, after all this, consider his conduct 
lair, if he gives notice before the last ten dollars are paid. 

But even CHlmore, if now in possession, and owner, could not, 
on the testimony given, support a suit against Mgeo, if alive, al- 
though Herbert did tell Mgeo that he would sue him if the dam 
injured his place; yet he afterwards said it did him no injury, and 
he did not sue. CHlmore purchased, and said it did him no inju- 
ry; and, after this, Jilgeo put another water wheel and additional 
stones in the mill, and increased its value at great expense. It 
would have been a fraud in him to have required afterwards that all 
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thif should be destroyed; and if he had recovered at law, chance- 
ry would have granted an injunction. Many of the cases cited prove 
this; and there is another in 2 Eg. Ca. Ab. 522., and cited and ap- 
proved in Harrison'* Chancery., 172. A. sees, pipes laid at great 
expense, and makes no objection; afterwards he sues, and chancery 
granted an injunction. In fact, the principle is the same whether 
a man is permitted to improve at a great expense, or purchase at a 
high price; in neither of wbieh cases can a man, who has permit- 
ted the alleged nuisance to stand many years without objection, and 
who sees additional money expending, without objection, be heard, 
when he afterwards applies to a court to render the improvements 
or the purchase worthless. 

I see much evil and injustice in this individual ease, and more in 
its consequences. If the owner of land can suffer a friend to erect 
a dam, and make no complaint for fifteen years, till that friend sells 
it, and then cause it to be pulled down, it is a serious matter to the 
community: but if the owner of land permits a dam to be built, 
which occasions the water to swell on his land, and sells bis land, 
as the land then is, with the water swelled; if it is sold again, and 
no objection is 'made; if, under these circumstances, the mill has 
been enlarged and improved at great expense, and is sold for its 
full value, and, after this, the terretenant sells to a fourth owner, 
and he can overhaul all this and destroy the mill, it is, to my mind, 
a great imputation on our laws; such has not been the understand- 
ing, nor such the decisions. I think there was error in the charge 
of the court 

Ton, J., concurred with Hustow, J. 

Judgment affirmed. • 
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IH EftROR. 

J. H a tenant in common with D. S. of a forge, leases his share to 7. A, 
the son of ID. '&, and in the lease it is agreed «« that considerable new work 
and repairs must be done to the forge, such as roofing, and repairing the fore- 
bay and trunks; and also the hammer and bellows wheels, so far as may be 
agreed on by D. S. and J, H.; the expense of which repairs is to be Kept 
correctly and particularly by /. &; and the said /. H. agrees to discount out 
of the rent one half of such expense, provided it should not exceed the 
sum of one hundred and eighty dollars in any one year: and the said /. & is 
to keep the said forge in jgood, tenantable repair during the said term, and at 
the expiration thereof, give up peaceable possession of the foree and premi- 
ses, being the undivided half, to the said 7. H** Held, that the lessee was 
not bound, in the event of D. & not agreeing to essential repairs of the kind 
particularly mentioned, to make them at his own expense, under the cove- 
nant to keep the premises in tenantable repair, but was entitled to contribu- 
tion for so doing. 

But sochxxxitributkxi is a personal charge against the co-tenant, and not a lien 
on the profits in the hands of his successor. 

Whit of error to the Court of Common Pleas of Fayette coun- 
ty. Amicable action in account render. 

The plaintiff, John Huston, declared against the defendant, Ja- 
sob Springer, in the usual form of one tenant in common against 
another. The defendant pleaded, fully accounted and payment, 
with leave to give the special matter in evidence. Replication, that 
the defendant has not fully accounted, non solvit and issues* The 
following facta were agreed upon by the parties to be considered at 
a special verdict: 

On the 1st of March, 1798, Joseph Huston and Dennis Sprin- 
ger were seised in their demesne as of fee, as- tenants in common, 
of fifty-one acres of land in Union township, Fayette county, ad- 
joining lands of the said Joseph Huston and Dennis Springer* 
Upon this undivided property they erected a force for making iron, 
a grist mill, dwelling-houses, barn, stables, coal-house, blacksmith 
shop, and a variety of other buildings for the accommodation of 
their forge and establishment 

On the 11th of April, 1822, Joseph Huston leased his undi- 
vided moiety of the said premises to Jacob Springer, the defen- 
dant, for the term of two years from that date, for the rent of three 
tons of merchantable bar iron, payable half yearly at the forge. In 
the said lease from Joseph Huston to the defendant there was con- 
tained the following provisions: " Whereas considerable new work 
and repairs must be done to the forge, such as" roofing;, and repairing 
the forebay and trunks; and also the hammer and bellows wheels, 
so far as may be agreed on by Dennis Springer and Joseph Hue- 
tan; the expense of which repairs and new work is to be kept cor- 

vol. n. N 
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rectly and particularly by Jacob Springer: and the said Joseph 
Huston agrees to discount out of the rent one half of such ex- 
pense, provided it should not exceed the sum of one hundred and 
eighty dollars in any one year: and the said Jacob Springer is to 
keep the said forge in good, tenantable repair during the term, and 
at the expiration thereof, give up peaceable possession of the forge 
and premises, being the undivided half or moiety, to the said Jo- 
seph Huston." « 

Dennis Springer died on the 3d of April, 1823. His will con- 
tained the following provision: "My undivided half of Union 
forge, my desire is, that my sons Uriah, Dennis, and Josiah Small, 
shall each receive from the rents, issues, and profits thence arising, 
two hundred dollars, in three equal annual payments, the residue of 
the said forge to be equally divided between my sons John and Ja- 
cob:" which Jacob is the defendant in this case. 

On the 8th of March, 1823, the said forge became so dilapi- 
dated, by the walls and roof falling, that it was no longer tenanta- 
ble. Jacob Springer, the defendant, who was now joint owner 
with John Springer of the moiety which had belonged to his fa- 
ther, Dennis Springer, deceased, applied to Joseph Huston to ' 
know his mind about rebuilding the forge. To this application Jo- 
seph Huston replied, that in the then circumstances and situation of 
his affairs, he must decline doing any thing towards rebuilding the 
forge; that he supposed all he had would soon be sold by.the she- 
riff; In September, Jacob Springer proceeded to rebuild the forge, 
and made such repairs as were necessary to put the forge in opera* 
tion, which he effected on the 1st of February, 1824. 

On the 8th of June, 1815, the bank of Washington obtained a 
judgment against Joseph Huston, which operated as a lien on th* 
interest of Joseph Huston in the said fifty-one acre forge and im- 
provements with the appurtenances, and continued a lien until 
the said premises were levied on under it, and sold on the first 
Monday of March, 1824, to John Huston, the plaintiff. Joseph 
Huston died on the 7th of March, 1824, and on the 1st of June, 
1824, a deed for the said premises was acknowledged by the she- 
riff and delivered to the plaintiff, by virtue of Which he entered 
into possession thereof, and claimed the one moiety of the profits 
from that date: but Jacob Springer, the defendant, by -virtue of 
the title derived under the will of Dennis Springer, and the rights 
incident thereto, has continued to receive the whole of the rents, 
issues, and profits up to the commencement of this suit, and has 
refused to pay over any part thereof to the plaintiff; but has ap- 

t lied them to the extinguishment of the expenses incurred in re- 
uilding the forge, &c, which has consumed the whole amount 
If, upon the above statement of facts, the court shall be of opi- 
nion with the defendant, the judgment to be entered for the defen- 
dant: but if the court shall be of opinion with the plaintiff, then 
judgment quod computet to be entered for the plaintiff; and it is 
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agreed that the amount due to the defendant shall be ascertained by 
Samuel Cleavenger and Ephraim Douglass, Esqrs., and Hugh 
Campbell, M. D. 

The court below gave judgment for the defendant 

Ewing, for the plaintiff in error. 

1. The defendant was bound to make the repairs as tenant of Jb- 
seph Huston. Styles, 162. Dyer, 33. Com. .Sep. 627. Per- 
kins, 738. 2 Saund. 420.. The case in 1 Dall. 210, went on the 
ground that the destruction arose from the act of a public enemy. 
13 Serg. fy Bawle, 39. Johns. 44. Destruction of the premises 
will not excuse payment of the rent. 3 Call. 309. 2 Hen. fy Munf. 
406. 16 Mass. 238. 6 Mass. 63. 

2. Joseph Huston could not be compelled to contribute for re- 
pairs or join in them. Tenants in common are compellable to re- 
pair only in cases of houses, eastles and mills. 1 1 Co. 82, b. 2 
Inst. 403. 4 Mass. 475. 

S. But liens are to be paid out of the purchase money. 7 Serg. 
$ Bawle, 80. 3 Binn. 358. 14 Serg. 8? Rawle, 257, 262. The 
expenses of a lien ought not to be paid by the purchaser at sheriff's 
sale. If no lien, they were a personal .charge against him who was 
a tenant in common wheu the expenses were made. We say it was 
a personal charge. 4 Johns. Ch. 334. 12 Mass. 05. 

Baldwin, contra, was desired to speak only to the last two 
points. There was no agreement to be bailiff. Does the relation 
arifle by the operation of law? An action did not lie between te- 
nants in common at common law. If Springer is entitled to in- 
demnity, he has received no profits till the repairs are indemnified 
to him. Co. Litt. 200, b. 1 Roll. Jlbr. 117, b. 1 Com. 115. 4 
Stat, at large, sect. 27, vol. 4, 208. miles, Sep. 208. 12 Mass. 
149. It is not material whether there is a lien. One joint owner 
nay repair and take it out of the profits. In case of the death of 
one, would not his heir be liable to contribute? In repairs made 
to skips, the partner making the repairs can hold till reimbursed. 
9 Serg. $ Bawle, 97. A tenant is reimbursed against a purchaser at 
sheriff's sale. 3 P. fVms. 15£. 6 Binn. 193. 7 Serg. $ Bawle, 
438. These eases show that this was partnership property, and 
that a lien arose, from the nature of the property. So 20 Johns. 
620. Abbot on Shipping, 60. 1 Ves. 497. 2 Ch. Ca. 36. J2mb. 
255. Skin. 230. 8 Johns. Ch. 407, 8. 7 Serg. fy Bawle, 41 1. 12 
Mass. 65. No action of account will lie before demand and refusal. 

Kennedy, in reply. — The case of ships is peculiar, 15 Johns. 
159, 4 Mass. 424, 11 Mass. 469; that of joint owners of chattels 
is different 

The opinion of the court was delivered by 

Gibsob,C. J. ^-Joseph Huston, the uncle of the plaintiff, and 
Dennis Springer, the father of the defendant, were tenant* in 
common of a forge; and this action is brought to have an account 
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of the profits from the time when the plaintiff acquired the estate 
of his uncle. The defendant claims a right to defalcate certain ex- 
penses incurred by him before that time in repairs; for which, he 
alleges, he ought to have contribution. The plaintiff alleges that 
the defendant was bound, by the terms of a lease from Joseph Hus- 
ton, to make these repairs at his own cost; that if this were other- 
wise, yet the expense was a personal charge against Joseph Hus- 
ton, and, further, that if it were a charge on the property, it ought 
to have been paid out of the purchase money in the hands of the 
sheriff. 

In the lease it was agreed that " considerable new work and re* 
pairS must be done to the forge, such as roofing, and repairing the 
forebay and trunks; and also the hammer and bellows wheels, so 
far as may be agreed. on by Dermis Springer and Joseph Hus- 
ton; the expense of which repairs is to be kept correctly and par- 
ticularly by Jacob Springer: and the said Joseph Huston agrees 
to discount out of the rent one half of such expense, provided it 
should not exceed the sum of one hundred and eighty dollars in 
any one year: and the said Jacob Springer is to keep the said 
forge in good, tenantahle repair during the said term, and, at 
the expiration thereof, give up peaceable possession of the forge or 
premises, being the undivided half or moiety, to the said Joseph 
Huston. 9 ' 

When the repairs were made, Dennis Springer was dead; so 
that the defendant held the one moiety as a tenant in common, and 
the other as the lessee of his co-tenant And the first question is* 
whether he was entitled to contribution from his co-tenant, or bound 
to repair at his own cost, by force of the covenant te keep the forge 
" in good, tenan table repair. " 

We are happily relieved, by the terms of the agreement, from* 
an examination of those hard cases, in which it has been held that 
the lessee is bound to rebuild, if necessary, where he has covenant- 
ed to repair, and deliver up the premises in as good condition as 
when he obtained the possession. Perhaps there is no relief against 
an undertaking so positive and unequivocal. But in this species of 
contract, as in every other, the intention is to govern. Here, then,, 
there was no covenant • to redeliver the premises in good repair* 
There was a covenant for tenantable repair; but did the parties, by 
this, contemplate any thing more than ordinary repairs, which- 
should become necessary by natural wear and decay within the 
term? Whatever doubt might otherwise rest on their intention, is 
removed by their having, on certain conditions, provided for ex- 
traordinary repairs, rendered necessary by .wear and decay pre- 
vious to the term; which would have been superfluous, had they 
intended to provide for them by the words " tenantable repair." 
These extraordinary repairs were designated by way of example, 



as " roofing, and repairing the forebay and trunks;, and also the ham- 
i wheels:" all of which are generically, and 01 
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them specifically, the same as the repairs since made; which, had 
they been made by the direction of Joseph Huston and Dennis 
Springer, would, undoubtedly, have been within the terms of the 
agreement and payable out of the rent The existence of an agree- 
ment specifically applicable to them, then, shows that the parties 
themselves did not view them as included in the general covenant 
for tenantable repair. They had a right to put their own construc- 
tion on their contract; and where their meaning is evident from the 
whole, it will qualify general expressions in a particular part 

The contribution demanded is, for new walls and a new roof; 
and hence a doubt whether the forge was repaired or rebuilt; and, 
if the latter, whether a tenant in common can compel his co-tenant 
to rebuild. The expense, however, was incurred clearly in repairs. 
A forge essentially consists of its wheels, hammers, drum-beam, 
furnaces, and bellows. The walls and roof are a mere shed, and 
constitute so small a part of the cost, that no proprietor would he- 
sitate to replace them, rather than abandon the business and sacrifice 
the capital invested in other parts of the stock. I have known a 
conflagration of the walls and roof suspend the operations of a forge 
imt a few days. But the works consist of many other buildings, 
and eapital is invested in various sorts of stock which could be em- 
ployed in no other business. I should therefore say, the recon- 
struction of a forge, entire, would constitute repairs for which con- 
tribution would lie. It would seem, then, that these repairs were 
provided for only conditionally; and that as the condition on which 
the provision was to take effect, has not happened, they stand as if 
bo provision had been made. The consequence is, that the objec- 
tion to contribution, on this ground, is not sustained. 

A more material inquiry is, whether the right of contribution 
be a personal charge against the co-tenant, or a lien on the profits 
of his successor. The writ de reparation* facienda, which lay 
at the common law, necessarily affected only the person of him who 
happeoed to be co-tenant when the repairs were to be made: and 
the modern remedy by bill in equity, I believe, goes no further. 
There are, undoubtedly, liens which do not exist at law, and of 
which equity alone can take cognizance; but no case can be shown 
where a tenant in common has been allowed to retain out of the 
profits that accrued after new parties had intervened. The only 
ease that gives colour to the existence of a lien, under any circum- 
stances, is Scott v. Nesbitt, (14 Vts. 143,) which involved trans- 
actions almost purely commercial.' On the ground of a supposed 
usage, peculiar to Jamaica, Lord Eldon, at first, expressed an opi- 
nion that supplies furnished to a West India estate, would give a 
claim against the estate itself; which he retracted on the coming in 
of the master's report, which negatived the existence of any such 
usage. Still, however, he said the principle was, he thought, ap- 
plicable to a species of landed estate even in England, which could 
not well be represented as mere landed property; as, for instance, 
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soil containing mines or alum works, in the management of which 
there must be expenditure incurred as between the tenants; and he 
thought chancery would -not give an account between them, with- 
out making allowances that would not be given in the case of an es- 
tate managed in the ordinary course of husbandry. These are near- 
ly his words; from which, it is plain, be thought that no lien can 
arise from the naked relation of tenure in common; but that where 
the tenants carry on a business to which the ownership of the soil is 
subservient, expenditure on the land, by one, ought to be reimbursed 
out of the profits: in other words, that the relation of tenants in such 
circumstances, partakes of the nature of partnership; and it is clear 
that profits are not to be divided till the debts are paid, whether 
owing to the partners individually or to strangers. But here there 
was no business carried on jointly; and therefore the foundation of 
the principle fails. But, in any event, a lien could exist only be- 
tween the tenants themselves, and in respect of profits made while 
they were associated in business. To affect a stranger to their 
transactions, would be unjust in the extreme. But where there 
wis no joint business, a lien, against any one, has never been ima- 
gined. The responsibilities of joint owners of ships are regulated 
by principles peculiar to the maritime law. Such a lien, being se- 
cret and of indefinite continuance, would be intolerably mischie- 
vous and inconsistent with the scope of our legislation in favour of 
purchasers: and that no case is to be found in which it has been as- 
serted, much less sustained, ought to be decisive against the recog- 
nition of it 

This decision of the principal point, renders a decision of the re- 
maining one, unnecessary. . 

Judgment reversed, and judgment quod computet; the amount 
to be ascertained according to the agreement of the parties. 



[Pittsburg, Septbmbeb, 1828.] 

BOGGS, Administrator of BOGGS, against BARD and others, 
Executors of JOHNSON. 

IN ERROR. 

It is no reason for rejecting evidence of a demand, that it is beyond the dale 
prescribed by the act of limitations. 

Where the debt to be recovered is assets, the plaintiff may name himself ad- 
ministrator, and sue as such on a contract made by him. 

Writ of error to the Court of Common Picas of Indiana 
county. 
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The opinion of the court was delivered by 

Huston, J. — This was an action of assumpsit by the plaintiff, 
and his demand consisted of an account settled with John Boggs f 
in bis life time, by J. Johnson, and a claim by the plaintiff as admi- 
nistrator of «7. Boggs against James Johnson in his life time. The 
demands are both of ancient date. 

The settled account was admitted in evidence. The evidence of 
the assumpsit to the administrator was rejected, and to that excep- 
tion was taken. 

The reasons which governed the Court of Common Pleas we 
have not, but their decision has been attempted to be supported on 
the following grounds: — That the claim is very old, and barred by 
the statute of limitations: That the deeds offered in evidence, are 
between other parties, and not admissible here: And, that this part 
of the demand is one which cannot be joined with the claim for 
debt to John Boggs in his life time. 

The first is no good reason for rejecting proof of the original debt. 
It is true, the statute of limitations, if pleaded, may bar it; but, evi- 
dence may be given, which will take it out of the operation of that 
statute, and this cannot be known until all the testimony is heard. 

The parties are all relations, and the transaction on which the 
claim arose, although a little complicated, is one on which a de- 
mand might arise; and which, from the letter of J. Johnson, the 
deposition of Lawrey, and the deeds, may be easily understood. 
The deeds, to be dure, have only a remote bearing on the cause, 
but they are all referred to in the deposition of Lawrey; that de- 
position, and the letter, and the deeds, and record, make out, or 
are supposed to make out this case: 

Thai John Boggs , in his life time, conveyed one half of his farm 
to his son, Andrew, the plaintiff, and left the other half to pay his 
debts, and be divided among his daughters: That Andrew sold his 
half to R. Miles, for five hundred dollars, who offered the same 
price for the other half: That there was a judgment against John 
Boggs in Mifflin county, where he lived, and a deed in favour of 
J. Johnson, as administrator of Bailey: That it was agreed that 
the half tract left by J. Boggs, should be sold by Johnson on that 
judgment, and purchased by him, and then conveyed to R. Miles 
for the sum of five hundred dollars, which he offered; and the debt 
to Bailey's estate taken out of the purchase money, and the balance 
go to the creditors of J. Boggs, or to. his daughters: That the land 
of J. Boggs, deceased, was sold on that judgment, purchased by 
Johnson, and conveyed by him to R. Miles, who paid him the five 
hundred dollars: That part of this sum, which remained after pay- 
ing the debt to Bailey's estate, is the subject of this suit Whether 
the evidence offered proved this case, was for the jury, and it ought 
to have gone to them. 

The depo*itkm,which mentions deeds and records, cannot be read, 
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unless the deeds and records are produced. Deeds and records, 
mentioned by parties in a contract, or referred to for dates and sums, 
may be evidence in a cause between suitors, who are no parties to 
those deeds or records — not for all, purposes, not to show title, or 
to prove the points adjudicated in the suit, as a bar, but as proving 
facts material in a cause trying. 

The last objection is also untenable. It is true, Boggs, as admi- 
nistrator, had, strictly speaking, no power to make this contract; 
but he made it, and no doubt is even intimated, that it was the best 
thing he could do for the estate he represented, and for his sisters. 
They do not complain, and never did. If he gets this money, it 
will not be his own; it was not understood or agreed to be his own. 
It was to be, and will be assets in his hands, as administrator, to 
pay debts, or to distribute. The papers offered, show there were 
claims against the estate, and at least, one sister to take it if there 
were no claims. 

There are many cases in which an executor, or administrator, 
may sue, and may recover too, either in his representative, or indi- 
vidual capacity. Without going into a particular distinction, it may 
be laid down as a general rule, that where the money sued for will 
be, must be, assets, it is not error to name himself administrator* 
In this case the defendant ought not to make this objection; for we 
see on this record, evidence, that he expects to set off claims against 
the estate of J. Boggs. To meet this claim, if suit had been brought 
by Andrew, in his own name alone, the defendant would have 
found more difficulty in getting his defence before the jury. 

Judgment reversed, and a venire facias denovo awarded. 



[Pittsbotui, Sotbxbx*, 1838.] 
BLAIR against HUM. 

IN ERROR. 

Though deeds between other parties are not evidence; yet, they become so 
when referred to in an agreement between the parties. 

Writ of error to the Court of Common Pleas of Armstrong 
county. 

The opinion of the court was delivered by 

Huston, J. — The plaintiff showed a judgment, execution, levy, 
and sale of the land in question, to himself. G. Armstrong was 
plaintiff in that judgment, and William Hum the defendant 

After the plaintiff had shown his title, Hum gave some testi- 
mony to show, that the plaintiff had agreed to purchase the land, 
to give it to Hum on his paying to Blair the sum for which it was 
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struck down; and that Blair had since said, he would keep it, be- 
cause the money was not paid at the time agreed on. Blair called 
witnesses, present at the same time and place, who gave a totally 
different account, and he admitted, that he did make a contract with 
the defendant, and had always agreed to convey on the terms being 
complied with, and called a witness, who spoke to him to make it, 
and who was present when it was made, and his testimony was: 
That on Tuesday morning of the September court, in 1824, (the 
day the land was sold,) the defendant, Hum, and his father-in-law, 
came to the witness, and told him they had come to purchase his 
land at the sheriff's sale; That he bad money enough to pay off the 
judgment on whiolythe land was selling, but not enough to pay all 
the claims against tjie land.. Hum said he had exchanged land with 
General Campbell, and had been in law ever since: That General 
Campbell had made a deed to George Armstrong, which he should 
have made to him. They then wished the witness to speak to Jjlr. 
Blair, to give them time to make *up all the money which was 
against the land. The witness went with them to Blair, and re- 
peated what they had said; and told Mr. Blair, Hum 9 a statement, 
m to his treatment by Campbell, was true, and hoped he would do 
all he could for him. Blair replied, he would do every thing he 
could for him consistently with his duty to Armstrong and him- 
self: That he was not only attorney for Armstrong, but had an in- 
terest in seeing to the application of the money, &c. Hum and 
Blair then agreed, that Blair should buy it, and then sell it to 
Hum: That Hum was to pay Blair whatever sum it would take 
to pay off all the claims against the land, and was to give him a 
reasonable time to pay the money:' That two sums, viz. die amount 
of the judgment, and the consideration money in the deed from 
Campbell to Armstrong, were particularly mentioned. Hum then 
said, that claim through Campbell was unjust, but now he knew no 
other way than to buy it from Blair, and bring suit against Camp* 
belL The land was sold. Hum 9 8 father-in-law did not bid, and the 
land was sold to Blair for less than the amount of rirmstrong 9 * 
judgment and costs. 

Blair then offered in evidence a letter, or letters of instructions 
from Armstrong to him, and the deed from Campbell to Arm* 
strong, to show the amount to be paid: i* was about one hundred 
and fifty dollars, and this was the real dispute between the parties. 

These were objected to, and rejected by the court, and excep- 
tions signed. The grounds on which this decision was attempted t» 
be supported were, 1. That a deed, not between the parties, was not * 
evidence. This is often true, but not always. Here it was offered, 
nt>t as a conveyance of title, but as a paper referred to in the con* 
tract, and to show the sum which Blair alleged was due before the 
defendant got the laiti; and next, the counsel went into the old eon* 
tract with Campbell, and complaints against him and Armstrong* 
Now, with this Blair Jjad nothing to do. None of the misconduct 

vol. u. O 
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was charged to him; he entered into a contract at the instance of 
the defendant; had made himself responsible to his principal; and, 
the letters were offered to show that responsibility, and the deed, 
the amount of his claim. To reject this evidence was, in effect, to 
destroy the whole of the testimony of the witness to the contract; 
for without the deed, to ascertain the sum, his testimony was in- 
operative. If his testimony was believed by the jury, the deed 
was most material. There was error in rejecting this evidence, and 
the judgment is reversed, and a venire facias de novo awarded. 
Judgment reversed, and a venire facias de novo awarded. 



[Pittsburg, September, 1828,] 

The Commissioners of Mercer County against PATTERSON. 

IN ERROR. 

The sheriff cannot call upon the county commissioners to refund the daily sum 

he has paid the crier of the court. 
The statute of limitations would apply to such claim, if legal. 

Writ of error to the Court of Common Pleas of Mercer county. 

Pearson and Bredin, for the plaintiffs in error. 
S. Foster , and Banks, contra. 

The opinion of the court was delivered by 

Huston, J. — To November Term, 1826, Nathan Patterson, the 
plaintiff below, brought suit against the commissioners of Mercer 
county, and declared for money paid, laid out, and expended, &c; 
and laid the assumption on the 1st of *ftpril y 1S26. PJeas non as- 
sumpscrunt, and non assumpserunt infra sex annos, and issues. 
N. Patterson had been sheriff of Mercer county during the years 
1810, 1811, and 1812; and again during the years 1816, 1817, and 
1818; and his claim was for money paid by him to the crier of 
the court during his respective sheriffalties. 

The proof was by ti\e crier, whose deposition was in these 
words: — "That Nathan Patterson, sheriff of Mercer county for 
the years 1810, 1811, and 18\2, did pay him one dollar per day 
for crying the different courts of the said county during the said 
three years, and that Patterson also paid him the same sum per 
day as cryer for the years 1S16, 1817, and 1818; also, Patterson 
paid him seven dollars at an adjudged court in the said county in 
the year cither 1S17 or 1818." Thus, there was no proof of when 
any part of the money was paid— I mean no'express proof of the 
date— the last was nearest to it, and it was uncertain as to the date > 
which was probably ascertained by the docket. 
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The commissioners resisted the whole demand, on the ground 
that it was never due; and, if due, it is barred by the act of limi- 
tations. 

It is, or must be conceded, that until within a few years no she* 
riff ever made any demand against the county on account of mo- 
ney paid a crier. The fee bills, prior to the present one of 1881, 
all had an item, giving a specific fee to the crier, or rather for the 
crier; for it is found among the fees allowed to the sheriff. The 
usage, however, was, not that the sheriff should settle an account 
with his erier, and pay him so much on every suit; but by an ex- 
press or tacit understanding, the sheriff kept the fee in the fee bill, 
which was carefully taxed in every case, and paid the crier a stipu- 
lated sum. In addition, the crier of the court, was crier of lands 
sold by the sheriff, for which the fee bill allowed a sum which was 
always paid to the crier. , And long usage has authorized the crier 
to receive a dollar from each attorney admitted in? the court Thus 
the sheriff lost nothing; he paid the crier a commutation for his ten 
or twelve and a half cents, and gave him the precise sum due on 
the sale of each tract; and the purchaser, in most counties, also 
gave the crier a dollar, which, with what was paid by the attorneys, 
made it a small office, but a desirable one; and since rotation in of- 
fice has become the order of the day, one in which the appointment 
is, in some counties, solicited; and a new crier comes in regularly 
with a new sheriff: in others, some old man holds it, as it were, by 
prescription. 

There are certain duties beside the actual crying in court, which 
have usually been performed, by the crier; for example, be brings 
a pitcher of water, it wanted; the wood being provided by the com- 
missioners, he makes the fire; he, in some counties, sweeps the 
court house, and when necessary, has it washed: for this latter, he 
is always, where he does it, paid by the commissioners. Another 
person is sometimes, nay, often, employed to do this: if he does it, 
it is because the commissioners employ him, and they pay him pre- 
cisely as they would any other person. It is no part of the office or 
duty of the crier, and I do not understand it as any ground of the 
present claim. 

The sheriff paid him a dollar per day, during court, as crier. B v 
the fee bill, as it then stood, the sheriff was allowed a fee in each 
cause for a crier, or for each cause called in court; and he must act 
as crier or find one to act in his place. He has no colour for taking 
the fee, allowed by law for the crier, putting it in his own pocket, 
and calling on the county, to pay the crier. 

There was no understanding, either express or implied, that the 
county should pay the crier; no express agreement, and no usage 
from which one could be inferred. If he is a deputy of the sheriff, 
the fee bill settles the compensation; and since 1814 no court or 
jury can add to it If not connected with the sheriff, or dependent 
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on him, the sheriff had no right to assume and pay for the county, 
without their knowledge, and against their will. 

There has been growing for some years a strange disposition to 
slip a finger into the public funds. A man solicits and obtains the 
most lucrative office in the county, and, if it is not his own fault, 
lays up, from the profits of it, a handsome provision for his future 
life; and then he talks of certain small matters of expense incident 
to it, and asks the county to pay him for them. Thus prothonota- 
ries have sued the county for the price of their printed blanks, of 
their pens and wafers and ink powder; and, if not discouraged, we 
might expect soon to see accounts by sheriffs for horse hire, and 
feed, &c. &c, and for salaries to deputies, &c. It is. time it was 
known, that every officer accepts his office with its incidents, and 
its legal emoluments and legal expenses, and inconveniencies; if he 
does not like these, let him decline the office; if he accepts it, he 
has no right to take from individuals, nor to claim from the coun- 
ty, under colour of his office, any thing not given to him by the 
law. 

The statute of limitations was also a positive bar to the recove- 
ry. Where it is pleaded, the plaintiff must prove the assumpsit 
within six years. It will not .do to prove a debt fourteen years 
old, was paid for the defendant's use, and then leave it to a jury 
to decide whether it was paid within six years. 

Judgment reversed. 



[Pittbujbs, September, 1828.] 
SHARPLESS against TATE* 

IN ERROR. 

On the plea and issue of non damnifieatus, in a suit on a mortgage given to se- 
cure to the plaintiff the future conveyance by certain heirs to him* the plain- 
tiff cannot give in evidence, to show the amount of damages he sustainecf, that 
he had, since the suit, purchased of the heirs, and the conveyance from them 
to him. 

Writ of error to the Court of Common Pleas of Fayette 
county. 

The opinion of the court was delivered by 

Huston, J. — On the 25th of March, 1509, Isaac Hill and wife 
conveyed twenty-eight acres of land on the north side of Redstone 
creek to Jonathan Hill and John Tate, in consideration of fifteen 
hundred dollars. On the 20th of January, 1810, Jonathan Hill 
and John Tate conveyed the same to Jonathan Sharpless, in COn- 
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sideration of fifteen hundred dollars. On the 4th of September, 
1799, the will of John Tate the elder was made, and proved in De- 
cember, 1799, devising a life estate in certain lands to his son Robert, 
and the fee to his children, and making his widow, Rachel, and S. 
Jackson, executors. On die 21st of February, 1809, Rachel Tate 
Bells to Jonathan Sharpless one hundred and twenty-eight acres 
on the south side of Redstone, patented to Robert Tate in 1764, 
and for which she had a sheriff's deed, but does not say whose tide 
was sold; but it was sold as Robert's. On the same day, on the 
21st of February, 1809, Rachel, John, and Robert Tate gave a 
bond in eight thousand dollars to Jonathan Sharpless, reciting the 
will and deed above-mentioned; and conditioned that the heirs ef 
the said Robert Tate, shall, with himself, as they severally come 
of age, make over all their fight, claim, and demand, &c in the 
premises to Jonathan Sharpless. On the same day John gives a 
mortgage on the half of one hundred and fifty acres, called Tates- 
ton, to Jonathan Sharpless to secure the payment of the said bond. 
On the 17th of Jlpril, 1827, John Tate and Edward Tate (the 
sons of Robert,) reciting all the titles and will; and, that they are 
the children of Robert, to whom this land was devised, sell to Jo* 
nathan Sharpless for fifteen hundred dollars and ten cents. 

Jonathan Sharpless^ No ^ rf QeMtr Term> 1Mfc 
John Tate. \ , Scire Facias on mortm*- 

This is the mortgage above recited. On the 2d of September, 
1823, John Tate confessed a judgment, by writing filed, for six thou- 
•andjdollars. On the 15th of August, 1826, the judgment was opened 
to permit Jonathan Hill, who bad purchased the mortgaged pre- 
mises at sheriff's sale as John Tate's land, to make defence, and 
the cause was put to issue on the pleas of payment with leave, &c, 
and nan damnifitatus; to which a special replication was made, 
stating, that Sharpless had been obliged to purchase the land from 
the heirs x>i Robert Tate, &c., and issues on all. 

On the trial of these issues, the plaintiff, after giving in evidence 
the above deeds, offered to show the amount for which the land 
sold at public sale, since the bringing this suit, in order to show the 
value of the land sold by Rachel Tate to Jonathan Sharpless, to 
secure which this mortgage was given; at which sale Jonathan 
Sharpless waa the highest bidder and purchaser. This was -object- 
ed to, and rejected, and an exception was taken. This was the 
first error assigned. 

The plaintiff then proved, by John Tate, that at the execution 
of the mortgage, Jonathan Hill knew the object for which the 
plaintiff purchased the land on the south side of the creek from Ra- 
chel Tate, and that he intended to erect valuable water-works, and 
offered the same evidence again as in the former bill of exceptions, 
accompanying it with the oner of the deed from John and Edward 
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Tate, the children of Robert, to show the sum he was obliged to 
give for the land, and thus determine the quantum of damages. 
This was again rejected, and forms the second bill of exceptions. 
There was no error in rejecting this testimony. I do not say, that 
in no case, on the trial of an issue of non damnificatus, can the 
plaintiff give evidence of what occurs after suit brought; nor do I 
say that, in any case, he can. It is not necessary to decide that 
matter in this cause: nor do I decide, that where a man situated 
as Sharpless in this case was, buys in the adverse title to save 
himself, after making improvements, which he is in danger of 
losing, his own acts can in no case be given in evidence. No- 
thing is decided on the general question: but, in this case, after 
suit brought, and issue joined on the plea of non damnificatus, 
the plaintiff went and purchased the land, and offered that purchase, 
and the deed which evidenced it, to support an issue joined in a 
suit brought some years before; and not only to prove that he had 
suffered damage, but also to prove how much. The court very pro- 
perly rejected this evidence. 

Judgment affirmed. 









. 



END OF SEPTEMBER TERM, 1828.-WESTERN DISTRICT. 
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[CHAXBSBSBUSe, NOTXKBBB 1, 1821.} 

MINICH and another, Administrators with the Will annexed of 
COZIER, against COZIER. 

IN ERROR. 

In an action brought by two administrators, with the will annexed, on a bond 
given to the testator, the defendant cannot, mnder the pleas of payment with 
leave to give the special matter in evidence, and set-off, prove, that upon a 
settlement of the testator's estate, the debts had all been paid, and the lega- 
cies satisfied; and that the bond in questioo, with other monies received by 
the administrators, remained to pay and satisfy the legacies and shares of the 
administrators in right of their respective wives; and that in consequence of 
the receipt of other large sums by one of the administrators, A., the said 
bond belonged to the other administrator, B. : That the defendant, before the 
suit was brought, had paid, as surety of B. , sundry large sums on his account; 
and further, that B., before the commencement of the suit, had applied for, 
and obtained the benefit of the insolvent laws: That the defendant nad been 
appointed his assignee, and regularly qualified as such. 

Writ of error to the Court of Common Pleas of Perry county. 

The error alleged, was in rejecting the defendant's set-off* The 
action was debt on a bond executed to the testator in bis life time. 
Plea, payment with leave to give the special matters in evidence, 
and with leave of set-off and defalcation. The set-off proposed, was 
in these words: — N 

" The defendant, under the issues in this case, offers to prove, 
that the plaintiffs, John Minich and Peter Stroup, are administra- 
tors with the will of John Cozier, deceased, to whose estate the 
bond in question belonged: That upon a settlement of the estate of 
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the said John Cozier, deceased, the said administrators paid, and 
distributed to the respective legatees, their full shares in the estate 
of the said testator, by the payment of money, and delivery of 
other bonds belonging to the estate: That all the debts against the 
said estate have been fully paid by the said administrators, out of 
other money and proceeds of the estate; and that the bond on which 
this suit is brought, together with other monies received by the said 
Minich, &c, as administrators, remained after the aforesaid division 
of the estate, to pay and satisfy the legacies and shares of the said 
Minich and Stroup, in right of their respective wives; and that, in 
consequence of the receipt of other large sums, by the said Minich, 
as administrator, the whole amount of the bond now sued, belongs 
to the said Stroup: That the defendant, before the bringing of this 
suit, as the surety of the said Stroup, paid sundry large sums of 
money for, and on account of the said Stroup; and further, that be- 
fore the bringing of this suit, the said Stroup applied for, and ob- 
tained the benefit of the insolvent laws, and the defendant was ap- 
pointed bis assignee on the 8th of August, 1825, and has been 
regularly qualified as such assignee, and done all things necessary 
to qualify him to act as assignee." 

All this evidence was objected to, overruled by the court, and a bill 
of exceptions sealed. It appeared that there were twelve other bonds 
of one hundred pounds each, falling due annually, from the defen- 
dant to the testator's estate, the last of them payable in 1831. 

Carothers, for the plaintiff in error. — An equitable set-off may 
be permitted. It ought to be so here, to prevent an irreparable in- 
jury. The' real plaintiff is Stroup. The money, if recovered, goes 
into his hands. He owes a just debt to George Cozier, and is in- 
solvent G. Cozier is his assignee. If he cannot retain, his debt 
remains, probably for ever, unpaid. So that the set-off here is not 
merely to prevent circuity of action, but to prevent the recovery of 
a most unjust elaim on one side, and an absolute loss on the other. 
Even in England^ where equitable relief may be had in chancery, 
the courts of law, in questions of set-off, look to the real parties in 
interest, without regarding the names on the record. Here the 
inquiry proposed, wHl not be more multifarious than often hap- 
pens in the case of an equitable defence; nothing more than was 
admitted in the case of Harper ei ah v. Kean, 11 Serg. fy Rawle, 
280. Every defence resting on equity must, in some degree, pre- 
sent the same difficulty, and must require the same departure from 
the strict rules of law. G. Crozier being the assignee of Stroup, 
what he is here permitted to retain, he will be compelled to distri- 
bute to the creditors of the insolvent He cited, Stewart v. Coulter, 
12 Serg. fyRawle, 252, 445. Murray v. Gray's Administrator, 
3JBinn.l35. 

Miller and Metzger, contra. — The administrators must be en- 
titled to recover the money which they are bound to account for* 
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A debt to be set off, mast not be in a totally different right from the 
debt in suit This has been the invariable rule. Barrack 9 a Rxecn- 
ters v. Hay*' Administrator*, 2 Yeates, 208. Stilts v. Donald* 
son, 2DalL 264. Wain v. Anthony 9 * Executor, 5 Scrg. 4* Bawle, 
468. Wain v. JVilkin* f A Yeates, 461. Dunkin y. Calbraith, 1 
Browne, 14. The proposed set-off, is an attempt unheard of before, 
and the perplexity of the thing cannot be. exceeded. Haifa dozen 
disputes are to be dragged from a distance into this cause, and more 
than half a dozen different parties to be in effect substituted, and to 
be bound by the result, though they are not in court, and have no 
right to be heard. To heighten the confusion, if possible, even the 
creditors of Stroup are to be substituted in effect: or if not so, G. 
Cozier, the assignee, if he can set off his debt, secures to himself 
a priority before them. Wolfersberger v. Bucher, 10 Scrg* $ 
Rawle, 10. 

The opinion of the court was delivered by 

Ton, J. — We see no error in this record. There is a simplicity 
in the law which, to the extent here asked for, eannot be broken 
in upon. It seems agreed, that a defendant in a suit bv adminis- 
trators is not permitted, by the general rule, to set off a debt due to 
himself from one of the administrators, altogether unconnected with 
the estate in right of which the suit is brought But it is said, here 
are numerous facts proposed to be given, to take this case out of the 
rule. Now, to my apprehension, the very multiplicity of the facts 
offered, would seem to forbid the attempt Not only is the debt said 
to be due from Stroup to be proved, but a settlement of the estate 
and a distribution of the assets, though the suit itself is an effort to re- 
cover a part of the assets, and one of the pleas is payment, and twelve 
more bonds are yet claimed as payable from the same defendant 
Next is to be proved a settlement between the two administrators; 
then the full payment of all debts; the fall payment of all legacies; 
and next, the means by which the bond in question, though given to 
the testator in his life time, had become the separate property of 
one of the administrators. Admitting that Minich, the other admi- 
nistrator, being in court, might have an opportunity to controvert 
the proof offered, as far as it denied his interest, and thus be allowed 
the means of prosecuting two contests at a time; one against his co- 
administrator and co-plaintiff, and the other against Cozier, the de- 
fendant; yet, what shall be said to legatees, to creditors, or those who 
may claim to be such, and may not be willing, that full satisfaction 
of their demands shall be made out against them, in a suit between 
other men, but whose rights may be decided on without a hearing;; 
unless each one, upon notice given, may be permitted to come in 
and defend for himself? Whether they come or not, I apprehend, 
the jury and the court would not find themselves the less entangled 
in a complication, of issues of fact and disputes, in their own nature, 

voi. ii. P 
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wholly unconnected with each other, brought together, against all 
precedent in the law, by this plea of set-off. Besides, though the 
defendant's first plea is on his own account, payment by himself, 
yet, he offers the set-off in the character of assignee of Siroup; then, 
if he succeeds, that is, if he pays his own debt to the administrators 
by the set-off, he either gains for himself an unequal distribution 
out of the insolvent estate, or he puts a great difficulty in the way 
of calling him to account as assignee; it being next to impossible 
to know from the record, if the jury make a deduction, whether 
they make it under the plea of payment, or under the set-off. As 
to the supposed hardship and the risk of the money going possibly 
into the hands of the insolvent administrator, clearly this adminis- 
trator may be called upon to give good security, if he has not al- 
ready given it, or may be removed from the office. The hardship 
appears the very same upon the defendant, that it would be if 
Siroup had never been administrator at all, or being administrator, 
had been removed. 

There was another exception to the opinion of the court below. 
The bond sued on having been given in part pay for land, the de- 
fendant, to show a failure of consideration, produced the record of 
a recovery in a writ of dower out of the same land. The plaintiffs 
were permitted to repel this evidence, by showing a release by the 
demandant in dower, though executed long after this action was 
brought. It was assigned for error, but given up without argu- 
ment. 

Judgment affirmed. 



[Chambers burg, October, 1828.] 

ANDERSON and another against NESBIT and others. 

IN ERROR. 

Where one conveys land which has been surveyed and returned, and describes 
it as land held on a warrant of a certain date, and in a certain name, all the 
land embraced by the survey passes, though the purchaser did not at the 
time of the sale know, that a certain part was included, and afterwards, fre- 
quently spoke of it as the land of the seller; provided the interest of third 
persons be not affected by such declarations. 

And this is more emphatically the case, where the seller is an executor, with 
power to sell, and has, through a mistake, in supposing it to be vacant land, 
cut off part of the testator's estate, and appropriated it to his own use. 

But it seems, that if the purchaser has got a title to such part, without having 
paid for it, he will he a trustee for those beneficially interested. 

Writ of error to the Court of Common Pleas of Perry county, 
in an ejectment brought by William Anderson and Samuel 
M'Cordy against Alien Nesbit, Samuel Nesbit, and Fisher Nesbit. 






Digitized by VjOOQIC 



CW.1828.] OP PENNSYLVANIA. 11$ 

(Anderson and another v. Nesbit and others. ) 

Alexander and Carol hers, for the plaintiffs in error. 
Miller, contra. 

The opinion of the court was delivered by 

Huston, J. — This is an ejectment, in which the plaintiffs her* 
were plaintiffs below. •Alexander Murray died before 1793, lead- 
ing four daughters, one of whom afterwards married the plaintiff, 
William •Anderson, one married M'Crea, one married Mien Nes- 
bit, Sen., and one married William Fisher. He made a will, and 
appointed his widow, William Fisher, and Mien Nesbit executors. 
He died possessed of a. valuable tract of land; and further, on the 
18th of June, 1774, a warrant issued to William Irwin for fifty 
acres, on which a survey of fifty-six acres -and one hundred and 
forty-seven perches was made by S. Lyon, deputy surveyor, on the 
23d of June, 1737. It was admitted one half of this land belonged 
to Alexander Murray. On the 4th of October, 1793, Francis 
Irwin, the only son and heir of William Irwin, made a deed to 
William Fisher, one of Murray's executors, for the use of the 
legatees t>f the said Murray, for one undivided halfoi the said 
tract, to be taken off the upper end of the said tract, adjoining the 
said Murray's land, containing in all fifty acres, more or less, sur- 
veyed on warrant in June, 1774. 

On the 4th of •April, 1794, Francis Irwin sold his own half to 
William AfCord. After reciting^ that he had conveyed one-half to 
William Fisher, he Conveys the other undivided half of the before 
described tract, in consideration, &c William M* Cord's repre- 
sentatives, by legal conveyance, sold this half to William Ander* 
son, on the 15th of January, 1823, describing it as one equal half 
of the said warant and right for fifty acres, held on warrant, dated, 
&c as above. 

•Alexander Murray, by his will, devised to his daughters, Mar* 
garet, Mary, Isabella, and Jane, all his estate, real and personal, 
to be equally divided among them; to be at their disposal among 
their children, as they shall think them deserving. After some 
small legacies, he adds, "also all the plantation I now live on, to be 
sold after my wife's decease, and divided as before. " On the 6th of 
April, 1811, Allen Nesbit and wife conveyed to Allen Nesbit, Jr. 
and John Nesbit, reciting Murray's will, and Mrs. Nesbit's title . 
to one-fourth of the two tracts of land, and describing the larger by 
courses and distances, and the other as twenty-five acres, being half 
of a fifty acre warrant, granted to William Irwin*, and sold Mrs. 
Nesbit's fourth part of both tracts, subject to the widow's dower. 
William Fisher was then dead. Before this, in 1809, Allen Nes- 
bit and William M'Cord, had met on the land, and made a divi- 
sion by parol; and a Mr. Morrison had, as was supposed, run round 
the whole tract, and marked a division line. Although the survey, 
made by Mr. Lyon was returned, yet it would seem, this was not 
known to the owners, for Morrison's survey left out a long narrow 
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strip adjoining Murray's other land, and containing about fifteen 
acres, and in other respects differed from the survey, which was 
well marked on the ground, and from the return in the office. Im- 
mediately after this division, Allen Nesbit bought a Wyoming 
credit, and took a warrant on it, surveyed on this land so left out at 
the division, together with a few acres adjoining, which perhaps were 
really vacant; and there was no proof in the cause, whether this was 
fraud or mistake in Nesbit. But, from that time until 1824, per- 
haps all those interested, remained ignorant that it was included in 
the return of survey, as well as the marked lines on the warrant to 
William Irwin. 

On the 14th of June, 1814, (the widow being dead,) Allen Nes- 
bit, as surviving executor, sold the whole estate at public sale to 
William Anderson, (including the fourth part sold before to Mien 
and John Nesbit; but Anderson immediately conveyed the same 
fourth to them.) In the deed, the mansion tract was described by 
courses and distances; and also, the one-half of the above-described 
tract, surveyed in pursuance of a warrant granted to William Irwin f 
&c, and covenanted, that " the said Nesbit has not heretofore done, 
or committed any act, matter, or thing, wittingly, or wilfully suffered 
to be done any thing whereby the premises hereby granted, or any 
part thereqf is, are, or shall, or may be impeached, charged, or in- 
cumbered, in title, charge, or es*tate, or otherwise. " 

Allen and John Nesbit conveyed their fourth part, described as 
in the deed of Allen Nesbit and wife, to Samuel M'Cord, the 
other plaintiff. The plaintiffs showed, and it was admitted, William 
Anderson was the owner of Jane M'Crea's share. Mrs. Fisher's 
share appeared to be outstanding then, but it was sold with the rest 
to Anderson by Allen Nesbit, surviving executor, and thus the 
title to the whole was vested in the plaintiffs. On this same 14th of 
June, 1815, Anderson executed a release in full and general terms 
to Allen Nesbit, for the shares of his wife and of Mrs. M^Crea. 

In 1823, Anderson applied for a patent for the land, and then 
saw the draft, and discovered that it embraced the fifteen acres for 
which this ejectment is brought, and which it is admitted he did 
not know were included in the survey on the warrant to William 
Irwin at the time of his purchase. 

The defendants, who are the children of Allen Nesbit, claimed 
these fifteen acres as their own, and showed the warrant, survey, 
and return of their father in 1803, as good title. This the court very 
properly decided was no title; because, at that time, a warrant, sur- 
vey, and return, not founded on actual settlement, was void; and 
because, an executor could not take land surveyed and returned by 
his testator, and which, as executor, he was bound to give to the 
devisees. 

But it was further contended, that Anderson did not know these 
fifteen acres belonged to the testator; did not think he had pur- 
chased it, and after his purchase, frequently called it NesbWs land, 
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and really thought it was his, from 1815 till 1893; and ia this part 
of the case the court were mistaken in the view they took of it If 
a man sells land which is surveyed and returned, and he describes 
it as so much land held on a warrant of a certain date, and in a cer- 
tain name, it is as certain and precise a description, as if the deed 
had recited the courses and distances of the survey. The descrip- 
tion then, in the several deeds, and among others, in the deed of 
Allen Nesbit to Anderson, of this land, as one-half cf a tract of 
land, surveyed in pursuance of a warrant to William Irwin, dated 
the 18th of June, 111 A, containing fifty acres, more or less, was 
precisely equivalent to a conveyance reciting the courses and dis- 
tances in the return of survey. Considering it in this point of view 
then, it is conveyed to Anderson and M'Cord, bv a description 
which cannot be mistaken; and in such a case, and where it is under 
a misapprehension, said repeatedly, that the land was not his, be- 
longed to Nesbit, &c, these parol declarations do not destroy thfe 
title. If, in consequence of these declarations, Nesbit had sold it 
to an innocent purchaser, some difficulty might have arisen. This 
in a common sale. But it is out of the question, that an executor 
should cut off for himself a part of the estate he is selling, give a 
deed embracing that part, but deceive the buyer as to the lines, and 
then keep the part so cut off. Admit he was mistaken, he cannot 
mistake himself into the ownership of property intrusted to him 
for others. 

But it was said, this land Was devised to executors to be sold, 
and this broke the descent: That neither the heirs nor their alienee 
had a right to land, but to the price of land; and that, therefore, the 
plaintifis cannot recover. Admit this, (for myself I only admit it 
with exceptions not a few,) it does not spply here; for first, as to 
M'CorcTs part, he holds it under two conveyances, one from Nts- 
M and wife, as the wife's fourth of her father's estate; and an ex- 
ecutor, who has power to sell as executor, a share as heir, and sells 
as heir, shall never be permitted to say, his own deed passes no 
tide. But, if he could say this, vet he sold the whole as executor, 
and both Anderson and JWCora hold under his deed as executor; 
k is in their deed, and thus they can recover. Anderson has a con- 
veyance through William M'Cord for Irwin's half, and he cat) 
recover that half under this title. 

Bat further; although land is devised to an executor to sell, if be 
refuses to sell, if he denies the trust, and says, the land is his own, 
as we have no Court of Chancery to compel him to convey, the 
only mode heretofore in use, is to bring ejectment, and recover .the 
possession; and that is precisely the case as to the part now in 
question* 

It has, however, been argued, that Irwin and & M^Cord, not 
having understood, at the time of their several purchases, that they 
were buying the land in question, it is unjust to the heirs, that they 
should get it without paying for it This comes with a bad grace 
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from those who meant to defraud, or perhaps mistake the heirs out 
of it But Anderson and MCord represent the heirs, except Mrs. 
Fisher'* one-eighth; and are entitled to it, whether land or money*. 
If money, Anderson has a right to his wife's share as husband, 
surviving her, or as guardian of his child,, (and it appears he is 
guardian,) or as trustee of his child, for he has declared in writing, 
that he holds one-fourth for her; and as assignee of Mrs. M'Crea, 
of her share; and M'Cord has the share, be it land or money, of 
the mother of the defendants. I admit, that if this part were of va- 
lue, and these men had got the title to it, without paying for it, they 
would be trustees for .those beneficially interested, and must, in 
equity, account for it But as this case stands, they would only have 
to account to themselves, except for Mrs. Fisher's share. Still hav- 
ing the legal title, they can support an ejectment against a wrong- 
doer, against any but the Cestui one trust. The defendants are not 
the cestui que trusts. Mien Nesbit parted with the trust, by his 
deed to Anderson. He held this back as a spoiler; his children 
hold it so, and cannot hold in law or in equity, in despite of either 
the plaintiffs or Mrs. Fisher. Possibly, however, there is so little 
value in the property in dispute, that the expense of recovering it, 
will be double the value; and, as the cestui que trust would be 
called on to pay this expense, there will be no claim by Mrs. Fish~ 
er or Jane M'Crea, about it 

There were several other points made in this cause, which, from 
the view taken of it here, need not be noticed. 

Judgment reversed, and a venire facias de novo awarded. 

» f 
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CARSON against M'FARLAND. 

IK ERROR. 



jul administrator, who has paid money within the year to a creditor of the in- 
testate, on account of a just debt, cannot recover it back, on the ground that^ 
by reason of deficiency in the assets, not arising from their accidental failure, 
it afterwards appears to have been an over-payment, by mistake. 

Writ of error to the Court of Common Pleas of Franklin 
eounty. 

Chambers, for the plaintiff in error. 
Crawfordy contra. 

The opinion of the court was delivered by 

Htrsrov, J. — The ease stated was to be considered as a special ver- 
dict The following is an abstract of the facts: On the 1 5th of May, 
1832, ThomasCarson, the plaintiff, took out letters of administration 
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on the estate of John Huston, deceased. He filed an inventory in 
due time, and held a vendue of the personal property, which per- 
sonal property amounted to above four thousand dollars. Oil the 
14th of March, 1823, Thomas Carson paid to the defendant two 
hundred and twenty-three dollars, and forty-six cents, being the 
amount of a single bill given by John Huston, in his life time, to 
the defendant 

John Huston was one of .the sons of James Huston, deceased, 
and had abortly before his death taken, under a decree of the Or- 
phans' Court of Franklin county, a part of his father's estate, at an 
appraisement, and entered into recognisances to pay to his brothers 
and sisters their shares of the said lands. 

In August, 1823, his administrator, Mr Carson, applied in due 
form of law to the Orphans' Court, for an order to sell the lands of 
John Huston, deceased, to enable him to pay the debts. Not be- 
ing able to obtain a satisfactory price, the order was continued at 
several subsequent courts; and, in February, 1825, the land was 
sold for eight thousand four hundred and fifty dollars, and in April 
following, the sale was confirmed. It now appeared, that the pro- 
ceeds of the whole real and personal estate would not pay the debts 
of the deceased; and, on application of the administrator, the court 
appointed auditors to spportion the money among the creditors. In 
April, 1827, their report was made and confirmed by the court By 
this Yeport, the whole proceeds were required, to pay debts of a 
higher degree than specialties: in fact, the recognisances were net 
all paid, but the conusees each received something less than their 
whole debts* 

The plaintiff then brought this suit to recover back from John 
M'Farlandy the defendant, the sum of two hundred and twenty- 
three dollars and forty-six cents, alleging it was paid him under a 
mistake as to the solvency of the estate. There was no allegation 
of any actual wasting by the administrator; the deficiency arose from 
the accumulation of interest, and the depressed price of lands. 

It will be observed, that, in this case the administrator paid the 
money within the year, and to a person undoubtedly a creditor of 
the estate; and that, if there was any mistake as to the solvency of 
the estate, such mistake arose not from any statement or represen- 
tation of the defendant, hut from some other cause. 

The law, as it regards the liability of administrators or execu- 
tors, and how far, and under what circumstances, they may become 
personally liable for the debts of the estate they represent, is not 
an unimportant part of our jurisprudence. I do not mean to go out 
of the present case, or even to hint an opinion on some of the 
topics discussed, and which must present themselves to the mind. 

In England, after some variance of decision, it seems to have been 
settled at one time, that a creditor, or even another legatee, could, in 
some cases, compel a legatee, who had received his legacy, to refund, 
is case of a deficiency of assets. This is, however, with some 
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restriction; for, if the assets were sufficient at the decedent's death, 
but were wasted by his executor, there was no refunding in favour 
of the legatee, or perhaps of the creditor; and a further distinction 
seems to have existed, as to refunding in favour of the legatee or 
creditor, when the executor was insolvent, and in favour of the ex- 
ecutor, who would lose, unless he could compel those who had 
received to refund. See 1 Vern. 94, 460, 469. 1 Jp. Wms. 495. 
1 Jlnstruther, 112. Com. Dig. 630. Chancery, Legacy, (3 O. 3.) 
1 Vera. 162. 2 Johns. Chan. 626, 62l 

But even there, on reading carefully the cases cited, there will 
be found some reason to believe it was only where refunding re- 
ceipts were taken, or in consequence of the peculiar jurisdiction 
and authority of the Court of Chancery, that any one, who had 
received only what was at the time supposed due to him, would 
be compelled to refund. 2 Com. Dig. Chan. (3 G. 3.) 2 Ven- 
tris, 360, There is in 1 P. Wms. 355, (Pooley et al. v. Ray,) 
a dictum of the Master of the Rolls, that a creditor who has re- 
ceived money due him from the estate, may be sued, and compel- 
led to refund in favour of another creditor; but, on a rehearing of 
the case, nothing is said oh this subject 2 P. Wms. 291, 397, 
Coppin V. Coppin. 2 Ves. 192. There is not, it is believed, in the 
English authorities before our Revolution, any direct decision, that 
a creditor, who has been paid a debt due him, can be compelled to 
refund in favour of another creditor; though it must have often 
happened, that one received all the assets, and another received 
nothing, or was paid out of the estate of the executor; and there are 
express decisions to the contrary. See 2 Ventris, 260. Com. Dig. 
Chancery, 393. 
In this case, the administrator paid money justly due, and paid 

. it within the year allowed by our law, to ascertain the situation of 
the estate. The assets were, or ought to have been, better known 
to the administrator, than any body else. No accidental failure 
of the fund occurred, to any material extent; the defendant has no 
money to which in honesty and conscience he is not entitled, as 
against the estate of the deceased. The hardship on the plaintiff 
may be great The hardship on the defendant, it called on to re- 
fund, would not be small; and the confusion, inconvenience, and 
general uncertainty which would follow from a decision, that, an 
honest creditor, who had gotten an honest debt, was liable to be 
sued, and compelled to repay, would be so great— would make the 
settlement of estates so uncertain, and so interminable, that we think 

' the plaintiff ought not to recover. 

Judgment affirmed. 
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CRIST and another against BRINDLE and another. ■ 5» 121! 

'M6 442 | 
IN ERROR. . / 

Defendants sued on a bond given by them to executors, for a debt due the 

testator may set off a debt due to one of them, (he being the principal, and 

the other defendant surety,) by the testator, for work done. 

Evidence Is admissible on behalf of the defendants in such suit, that, at a former 

, trial, on. another bond, the set-off was not allowed, because the counsel lor 

the plaintiffs agreed, that it should be admitted on the present bond. 

Writ of error to the Court of Common Pleas of Cumberland 
county. 

Penrose* for fhe plaintiffs in error. 
Car others, centra. 

The opinion of the court wa* delivered by 

Httstow, J. — The plaintiffs below, who were the executors of 
Brindle, gave in evidence* a bond, executed by Crist and Holds* 
man. There were several pleas and issues; payment with leave, 
&c setoff,' and issues, and notice of special matter given. 

The defendants offered to prove, that Crist had erected an office, 
and other buildings, tor Brindle, in his life time, and that the 
amount justly due on this account, was one hundred and sixty-One 
dollars, and sixty cents: That, at the time the bond in question, 
and some other bonds previously due were executed, it was agreed, 
that Crist should have credit for this sum on one of the bonds: 
That this credit was actually indorsed on one of the previous bonds, 
by one of the executors; but, on the trial of a suit on that bond, the 
•credit was not allowed, because if was agreed by the counsel in 
that cause, who had then brought the suit now trying, that the 
credit should be admitted on this bond, if it was really due to the 
-defendants. 

To the admission of this evidence the plaintiffs objected, 

1. That it is hot good as a set-off, for that the bond is to the 
plaintiffs personally, and the account offered is against the tes- 
tator. 

2. That the agreement offered does not apply to the bond in 
question, and does not authorize such a set-off. 

3. That it is a joint debt, against two, and the offer is of a set- 
off, due to one of the defendants. 

The defendants renewed this offer, with the addition, that J* 3£ 
Holdeman was only the bail of Crist, who is the real debtor. 

The above is in substance the whole of both offers. Some irregu- 
lar discussion took place, as to what could have really been proved. 
We must take it 00 the offers, as on our paper book. 

The court did not, as is usual, simply decide to receive or reject 
the evidence, hut put on the record the following reasons: " The 

vol. n. Q 
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executors, by taking thisr bond, were liable to the creditors of 
Brindle for the whole sum; they cannot be embarrassed in the re- 
covery of it, by the claims of one of the defendants against JSrindte, 
in his life time. Crist had this claim, and might have pursued 
it against the executors; and had it tried alone, unembarrassed 
by any other matters. This claim is by the executors, or it is by 
theih personally; in either eyent it is in a different right from that 
in which the set-off is claimed'; there is no mutuality. The agreement 
does not refer to this bond. The authority cited is in favour of the 
plaintiffs, on the third objection made to the admission of the evi- 
dence.^ 

The matter is not of much value, but the points in dispute are of 
general application; At first view, there might appear some in- 
consistency in the decisions; it will on examination be found eon- 
fined rathe* to the dicta, than to the decisions. . 

Where executors or administrators sell the personal or real estate 
of the deceased, and, as is universal in this state, take bonds for part 
of the purchase money, we find some confusion as to the nature of 
these bonds. From a desire to support them, in suits on them, it 
has been said, they are the personal property of the executors; that 
naming them executors is only surplusage, &c In point of law and 
fact) this is true only with great limitation, and restriction., Ad- 
ministrators, by order of the Orphans' Court, sell lands, to be paid 
for one third in hand, and the residue in two years, to be secured 
by bonds. If the administrator take the bonds, and die, these bonds 
do not belong to his estate, but to the estate of the intestate, and ought 
to be delivered to the administrator de bonis nan, of the first intes- 
tate. The representatives of the administrator will be badly «d» 
vised if they claim them, or any interest in them. If the adminis- 
trator did not die, but on application was removed, the court would 
compel him to deliver them over. 

So, of notes taken for the sale of personal property, always sold 
at vendue on credit, and notes taken. The administrator taking 
notes or bonds, as administrator, is not personally responsible in 
any of these cases, if he acts fairly, and with as much care as is 
usually, shown by a prudent man in conducting his own business. 
2 Com. tHg. 530. Chancery, Assets, 2 O. 2. Cos. Chan. 74. If an • 
executor does an act in good faith, and for the benefit of the estate; 
as, if he release a debt to a tenant supposed insolvent, to get him 
off the land, he is not answerable. 2 P. Wms. 381. Even if he 
were mistaken in the state of facts, yet, if acting for the best, he is 
not liable. 2 Johns. Cases, 376. If robbed, he is not liable. 
1 Gaines's Cases, 96. So, if he pays money to his solicitor, to pay 
a debt, and the solicitor is robbed. 2 Vez. 240. 

The old oases at law are very harsh, and so are some of the mo- 
dern ones. The business relating to them, and their accounts,. are 
now settled in courts of equity, and more conformably to justice. 
Equity will not always pin him down to an admission of assets; as, 
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if the money were in a banker's hands, (and the best banker in 
England may fail;) that, undoubtedly, will not bind him, but he 
must make out his case — he must prove the mistake in once admit- 
ting assets, and the circumstances from which they failed. 2 Fez; 86. 
Where an executor gives his own recognisance to pay creditors, 
and bouses in London are burnt down by fire, by which the 
greatest part of the assets are lost, there shall be no remedy on the 
recognisance beyond the assets which remain. 2 Com. Dig. 531. 
Chan. Assets, 2 G.2. 2 Vern. 5T. 

The executor is not then liable to creditors, at all events, for the 
whole amount of a bond he may take: he may increase his difficulty, 
by taking or suing it in his own name; but it is his duty in many 
cases to take bonds; and if he does, and uses proper care, and acts 
honestly, he is not liable at all events for the amount of the said 
bonds. * 

The British statute, 2 G. 2, Of set-off, expressly makes debts to 
or from the testator the subject of set-off. That statute does not apply 
here; but our act about defalcations embraces the case. 1 Binn. 64. 
Set-offs are agreeable to reason and justice; And in actions by and 
against executors, where there are mutual debts, are allowed with 
great reason. In 3 Binn. 135, the point was expressly made and de- 
cided, that a set-off or defalcation can be, and has uniformly been, made 
under our act of assembly, where one party is executor or adminis- 
trator, and where the debts are in the same rights; that is, in a suit 
by an executor, the set-off must be a debt of the estate, and not the 
individual debt of the executor. And. so, in a suit against him, the 
set-off must be a debt due the estate. And where the debt set off 
was due by the intestate in his life time, it must be set off, though 
there will be a deficiency of assets. But a person cannot buy a debt, 
after the death of the testator, and set it off* for it would disturb the 
course of distribution. So, a creditor of the estate cannot purchase 
at a vendue, and set off his debt, when there is an alleged or real 
deficiency of assets, for the same reason. 10 Serg. $ Rawle, 10. 

It wa* admitted here, the bond was for a debt due the testator; 
and the debt offered to be set off was due by the testator, in his life 
time. But it is said, in a suit against two, a debt due to one of 
them cannot be set off. It must be recollected, that in this case it 
was offered to be proved, that Crist, whose demand it was proposed 
to set off, was the real debtor in the bond, and Holdeman only his 
bail. This brings it wtjthin the case of Stewart for the UseofSalaig- 
nae v. Coulter and Day, 12 Serg. fy RauHe, 252, and 445; and 
whether admitted as a legal or equitable set-off, I shall not inquire; 
but by that case it must be admitted. 

The testimony as to what was said by the counsel at the trial, on 
a former bond, may be evidence* not to charge the plaintiffs, because 
I do not know (hat his admissions would be evidence for that par- 
pose, bat to show that the set-off was not then decided on, but left 
for decision in this case. 

Judgment reversed, and a venire facias de novd awarded. 
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Case of • Road from the West End of Pomfret Street, Carlisle. 

CKRTIOBABI. , 

The Court of Quarter Sessions, under the act of the 6th of jipril, 1802, have 
power to grant a re-review of a road, though two former sets of viewers 
nave reported in favour of the redd. 

The opinion of the court was. delivered by 

Hustor, J. — Certiorari to remove the proceedings on the pe- 
tition for a road from the west end of Pomfret Street, in the bo- 
rough oi Carlisle, and intersecting the Newville road, about one 
hundred perches east oi John Higgin's house, at a small hill on 
the land late of John Creigh 9 Esq. 

In this case, the petition was presented at November Sessions,. 
1825, and the court appointed viewers. Five of them reported it* 
favour of a publie road, in due form, to t/an^ary. Sessions, 1826, 
which was read and approved nisi. At April Sessions, 1826, a 
petition for a review was presented, and six reviewers appointed) 
who met, and four of them confirmed the former report, and at 
August Sessions, this was read and confirmed nisi. A petition* 
was presented at November Sessions, 1826, for a re-review, which 
was held under advisement, until January Sessions, 1827, when 
the court appointed re-reviewers, who reported to April Sessions, 
that the road was unnecessary. This was read and confirmed nisi, 
and at August Sessions, 1827, confirmed. 

The only error assigned was, that the court erred in granting a 
re-review, after the two first sets of viewers had reported in favour 
pf a road. 

By the act for laying out, making, and keeping in repair the 
roads and highways, &c passed the 6th of April, 1802, it is di- 
rected, that the Courts of Quarter Sessions in the several counties 
of this commonwealth, on being petitioned to grant a view for a 
public or private road, shall have power, and by virtue of this 
act are directed and required, as often as they find it needful, in 
open court to appoint six discreet and reputable freeholders of the 
inhabitants near where the road is wanted. It proceeds to prescribe 
directions for these viewers, who are to make a report to the next 
Court of Quarter Sessions, and if then and there the justices of the 
said court shall approve of the same, it shall, at the next court 
after that to which the report is made, be entered on record, and 
thenceforth shall he taken, deemed* and allowed, to be a lawful 
public or private road, as the case may be. The court shall direct of 
what breadth the road shall be opened, which shall not in any case 
exceed fifty feet 

The 22d section authorizes and requires the. appointment of 
a review, on application made for that purpose, at the expense of 
the petitioners, provided such application be made at the next Court 
of Quarter Sessions, after report has been made on the first view. 
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There is no provision in this, or any .other act of assembly, ex- 
pressly on the subject of a re-review; but, it has long been the cus- 
tom, to grant a re-review under a former act of assembly, containing, 
as to this matter, the same provisions as that now in force, 2 Feates, 
63, and, under this act, 2 jBinn. 256* That, however, has been 
usually done where the viewers and reviewers have differed in 
their reports. 

, The law directing a review, supposes it possible, that six discreet 
and reputable freeholders may be mistaken, or it would not have 
directed the review. Although it is not probable, yet it is possible, 
that the six appointed to review may also, from prejudice, or pas* 
aion, or some other cause, commit an error, or fall into a* mistake. 

It has happened, that a great ferment was excited on the subject 
of a short road, and one really of not much importance to the pub- 
lic, or any individual; and the legislature would seem to be aware 
of this, when they require the report to be approved by the court, 
to lie over for a terra, a review to be then granted, if required; and, 
by the fair meaning, and settled construction, the decision of the, 
court after this, before a road is legally established. 

Some zeal was apparent in the discussion of this case; and some- 
thing said, of the danger of permitting a court to decide contrary to 
the reports of two views. The same, and much more of such ob- 
jection, is occasionally heard, to granting new trials; but the courts 
have a right, and when it is exercised, the community has no cause 
to complain, and does not complain. In the ease before us, the 
power is expressly given; for I will not suppose, that the legislature 
meant that it must be approved, when they use the phrase, "and 
\f then and there the justices of the said court shall approve qf 
the same." As the court could then have refused to approve of, or 
to confirm the first two reports, it was matter of discretion, whe- 
ther they should inquire by another view, or act on what was before 
them; and it was no more the subject of a writ of error, than grant- 
ing or refusing a new trial. 

I have known several instances, of the court refusing to spprove 
of the first report; and several of their refusing to approve, where 
viewers and reviewers have concurred, and no harm done. Some- 
thing must be left to the sound discretion of every court We 
have no means of deciding on the propriety of the exercise of that 
discretion, in most cases; at least not such information as would be 
called infallible. We think it best to leave it where the law has 
placed it; and feel confident courts will seldom refuse to approve of 
reports without good reasons. 
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HOEFLICK a<§W/ SNYDER. / 

IN ERROR. 

The borough of Chambcrsburg, under a power given by the act of assembly to 
assess, apportion, and appropriate such taxes as shall be determined by a 
majority of them, necessary for carrying their rules and ordinances into com- 
plete effect, provided, no tax shall be laid in any one year, on the valuation 
of taxable property, exceeding one cent in the dollar, has power to assess 
single men, without property, inhabitants of the borough. 

Error to the Court of Common I?Ieas of Franklin county, in 
an action of trespass. The plaintiff in error was defendant below. 

In the court below the following facts were admitted, and were 
to be considered as if found by special verdict, and the judgment 
thereon to be subject to revision, by writ x>f error. 

The town of Chambersbutg was incorporated as a borough, by 
act of assembly; passed the 21st of March, 1803. The above law 
was revived by the act of the 11th of March, 1815. Frederick 
Smith, William S. Davis, John JRadebaugh, Jacob Heart, and 
George Brown, were duly elected town council of the borough of 
Chambersburg, on the first day of May, 1826, and sworn into of- 
fice on the fifth of the same month. A tax was assessed by the said 
council, on the 16th day of May, 1826, and Paul HoeJUck, the 
defendant, was appointed collector of the same; into whose hands, 
a duplicate thereof was placed and delivered on the 23d of May, 
1826^ in which Nicholas Snyder, the plaintiff, a single man, and 
an inhabitant of the borough, without property, was assessed the 
sum of fifty cents. 

Paul HoeJKck, the defendant, bv virtue of the warrant, an- 
nexed to the said duplicate, signed by Edward Crawford, bur- 
gess of the said borough; and by virtue of a warrant, dated the 
15th of May, 1827) and signed by John Findlay, burgess of. 
the said borough, on the 16th of- May, 1827, entered the store 
of.N. Snyder, the plaintiff, and forcibly, and against his consent,' 
took therefrom, and out of his. the said Nicholas's possession, 
a pair of leather calf-skin boots, of the value of eight dollars, 
the property of the said Nicholas; and this is the trespass com- 
plained of. 

If the judgment should be in favour of the plaintiff, the damages 
ate to be ascertained by three men, to be appointed by the court. 

The court below entered judgment for the plaintiff. 

By the act of assembly of the 21st of March, 1803, section 6, it 
was enacted, "That it shall and may be lawful for the town coun- 
cil, to meet as often as occasion may require, and enact such by- 
laws, and make such rules, regulations, and ordinances, as shall be 
determined by a majority of them, necessary to promote the peace, 
good order, benefit, and advantage of the said borough; particularly, 
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T)f providing for the regulation of the market, streets, alleys, and high* 
ways therein. They shall have power to assess, apportion, and ap- 
propriate, such taxes as shall be determined by a majority of them 
necessary, for carrying the said rules and ordinances from time 
io time into complete effect ; and also, to appoint a town clerk, 
treasurer, two persons to act as street and road commissioners, and 
a clerk of the market, annually, and such other officers as may be 
deemed necessary, from time to time: Provided, That no by-law, 
rule, or ordinance of the said corporation, shall be repugnant to the 

% constitution or laws of the United States, or of this commonwealth; 
and that no person -shall be punished for a breach of a by-law or or- 
dinance, made as aforesaid, until three weeks have expired after the 
promulgation thereof, by ft least four advertisements, set up in the' 
most public places in the said borough: Jind provided also, That 
ne tax shall be laid in any one year, on the valuation of taxable pro- 
perty, exceeding one cent in the dollar, unless some object of gene- 

' ral utility shall be thought necessary; in which case, a majority of 
the freeholders of the said borough, by writing, under their hands, 
shall approve of, and certify the same to the town council, who shall 
proceed to assess the same accordingly." 

M'Cullough, for the plaintiff in error. — The power to tax is ge- 
neral. Every person entitled to vote for borough officers, is bound 
to contribute in some way. The qualification is, " Entitled to vote 
for members of the legislature, who have resided twelve months 
in the borough. " Section second of the act of incorporation of 
1803. One who has no property,* can contribute only by a poll 
tax. An .appeal for an unreasonable tax is given to the Quarter 
Sessions. Property is not the exclusive subject of taxation. No re- 
striction to property is -contained in the act of incorporation. 

Crawford, contra. — Young men are migratory; and on the prin- 
ciple contended for, may be taxed in different towns in the same 
year. The limitation on taxation, is in reference io property, and 
the power must be supposed to have been given in reference to 
property. Here, if they can tax the person, there is no limitation. 
No power exists to tax, but what is expressly given. Piper v. 
Singer, 4 Serg. fy Bawle, 364. 

The opinion of the court (Tod, J. dissenting,) was delivered by 

Gibson, C. J. — A power to tax ought to rest on something more 
substantial than implication. But the town council has express 
power " to assess, apportion, and appropriate such taxes as shall be 
determined by a majority of them," to be necessary for carrying 
their ordinances into effect} and this with no^restriction, or limita- 
tion, but that the tax -shall not exceed a cent on the dollar. It- has 
been said, the nature of the power is indicated by the nature of the 
limitation, which has regard to property exclusively. But it by no 
means folio ws r that the legislature had nothing in view but the sub- 
ject of the power, as indicated by the limitation; for the act of as* 
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sembly of 1799, in which are enumerated the subjects of taxation 
for county purposes, and subject to a like limitation, contains also, 
an express power to tax the person of every single freeman. There 
is nothing in the nature of taxation, which necessarily restricts it to 
property; and, where it is exercised for particular purposes, under 
a grant which contains no enumeration of its objects, the enumera- 
tion in the act of assembly of 1799, being a general law, must be 
assumed as the basis of the grant, which otherwise would be with- 
out bound or limit. As regards this corporation, there is a peculiar 
fitness in this; because, taxation being the basis of our elective fran- 
chise, and the corporate qualifications of the electors being declared 
to be the same as those of the electors of members of the general 
assembly, the legislature would seem to have indicated, that each 
should be respectively subject to the same rule and measure of as- 
sessment. Here, then, the plaintiff below was assessed as a single 
freeman, without assessing his property or profession; and it, there- 
fore, seems the corporation did not transcend its powers. 

Judgment reversed, and judgment for the defendant. 

• . 

■ 
[CiiAMBERSDrnc, October 20, 1828.] 

t FLEMING against BEAVER. 

IN ERROR. 

■ ■ 

H. and M. were sureties for P. , and M. paid half the debt, and joined H. in 
confessing a judgment to a creditor of P's. for the other half, it being agreed 
H. should pay this judgment. M, however, was compelled to pay it: Held, 
that H's. land being sold, by execution, M. had a right to come on the 
fund in the sheriff's hands, in preference to a subsequent judgment creditor 
of H. 

Actual" payment discharges a judgment at law; but in equity, it may still sub- 
sist if the justice of the case requires it. 

An equitable right to such judgment may exist without any actual assignment 
of it. 

In the Court of Common Pleas of Frdnklin county, to which 
this writ of error was directed, the following case was stated, for 
the opinion of the court. The plaintiff in error was defendant be- 
low: — 

In the year 1818, James Walker held two judgments, amount- 
ing to about six hundred dollars; one entered to November 
Term, 1817, No. 113, and the other to the same term, No. 114, 
against a certain George Pennell, who was the owner of a certain 
house and lot in Greencastle. Pennell sold and conveyed the 
house and lot to Henry Guiger, for a sum more than sufficient to 
discharge the encumbrances, payable in three or four annual instal- 
ments; but Guiger being apprehensive that the encumbrancers 
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might press their Hefts against the hoase and lot, before sufficient of 
the purchase money owing to Pennell by (jruiger, would become 
due* required that he should be indemnified against such an event. 
It was likewise part of the agreement between Pennell and 
Chriger 3 that the purchase money should be applied, as it became 
due, to the discharge of the liens of whieh the parties mentioned 
were aware; and at the same time, Pennell entered into a bond 
with Isaac Hartman, deceased, (of whom Thomas M'Cauley 
subsequently became administrator,) and Peter Hawbucker, as his 
sureties to Henry Ghiiger, conditioned to indemnify Guiger against 
encumbrances. After some time, Walker being about to proceed 
against the property on his judgments, Thomas M'Caulcy, as re- 
presentative of Isaac Hartman, who was then dead, paid him the 
sum of three hundred and seventy-six dollars and eighteen cents, 
and discharged the balance due to Walker in the following manner: 
Walker was indebted to a certain Henry Fin/rock in a certain 
judgment to January Term, 1818, No. 140, and which had been 
subsequently revived by Scire Facias, amounting to two hundred 
and forty-two dollars and seventy-two cents. For I his sum Thomas 
M'Cauley, Peter Hawbucker, and James Walker, confessed judg- 
ment to Henry Fin/rock at November Term, 1820, No. 182, which 
it was agreed, amongst the defendants thereto, was to be paid by 
Hawbucker. This judgment was entered on the 4th of December, 
1820, and revived by Scire Facias to April Term, 1823, upon 
which judgment was entered, and a Fieri Facias issued thereon to 
November Term, 1823, upon which the goods of Thomas M'Cau- 
ley were levied. This judgment was to be recovered for the use 
of the M'Kean's administrators. On the 29th of December, 1823, 
Thomas M i CatUey paid to «4. J. Findlay, their attorney, the ba- 
lance due on the execution, to the amount of two hundred and se- 
venty-nine dollars and eighty-nine cents, and the execution was 
endorsed, "plaintiff satisfied, J2. J. Findlay, attorney of the plain- 
tiff." 

The following entry was also made on the execution docket: — 

"Received the 29th of Decern ber, 1823, of Thomas M'Cauky, 

satisfaction in full of debt, interest, and attorney's fee; and by order 

tot Peter Hawbucker filed, this judgment and execution are to stand 

against him, the said Hawbucker, for the use of the said 3f*Cauley. 

"Jl. J. Findlay, attorney of the plaintiff." 

The bonds given by Quiger to Pennell as the consideration of 
the purchase of the house and lot, were shortly after transferred by 
Pennell to other persons. 

On a Venditioni Exponas, No. 73, Jlpril Term, 1824, at the 
suit of William Drucks, a house and lot of Peter Hawbucker were 
se4d to John Beaver, on the -— ■ , for the sum of five hun- 
dred and five dollars, which was paid ever to the defendant, Jlrchi- 

vol. ii. R 



Digitized by VjOOQ IC 



130 



SUPREME COURT [Chambersburg, 



(Fleming v. Beaver.) 

bald Fltrning) the then sheriff", to abide the question, whether 
the said judgment of Henry Finfrock was entitled to be paid out 
of the proceeds of the said sheriff's sale. John Beaver was the sur- 
viving partner of George Palsgrave, and claimed the money under 
the judgment stated below. 

The following are the judgments against Peter Hawbttcker: — 



Henry Finfrock 
v. 

Thomas M k Cauley y 
Peter Hawbttcker, and 
James Walker, 



Entered the 4th o£ December, 1S20. 
Judgment for - $279 83 

► Interest from the 12lh otJune, 
1823, - - - 
Costs, - - - - 13 564 



Waynesburg, Greencastle^ 

and Mercersburg Turnpike 

v. 

Peter Hawbttcker. 



Entered the 22d ot April, 1821, 
Judgment, No. 313, Jan, 

1S11, - - - - SllS 81 
J Interest till 17th Jan.\82l. 04 
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Drucks 
v. 
Hawbucker and 
M'Lanahan. 



123 16 

Venditioni Exponas, No.73,«#/>r«7Term,1824. 

Costs of sale, - - - - $12 02 

123 16 



505 00 
135 18 

369 72 

6 69| 

363 12J 
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John Beaver and 
George Palsgrove 

v. 
Peter Hawbucker. j 



Entered on the 18th of Apinl f 1821. 
Judgment, No. 226 9 April Term, 

for $380 00 

Interest from the 17th of April, 

1821, - - 

Costs, 50 

Commission, .... 6 69* 
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If the court, on the above statement of facts, should be of opinion, 
that Thomas M'Cauley is entitled to be paid the amount of the 
judgment in favour of Henry Fin/rock, and to stand in his place, 
judgment is to be entered for the defendant; and, if they should be 
of opinion that he is not, then judgment to be entered for the plain- 
tiff, for three hundred and sixty-three dollars and nineteen and a 
half cents. 

The court below gave judgment for the plaintiff. 

Dunlop, for the plaintiff in error. 

Find lay, contra. 

The opinion of the court (Ton, J. dissenting, and Huston, J. and 
Smith, J. being absent at the argument, and taking no part in the 
cause,) was delivered by 

Gibson, C. J. — The substance of this obscurely stated case is 
this: Penncli sold a house and lot to Ouiger, and together with 
Hawbitcker and Hart man, (since dead, add represented by 
M'Cauley,) executed a bond, with condition, that the encum- 
brances should not be pressed faster than the purchase money should 
grow due, to discharge them. Walker, a judgment creditor, being 
about to proceed, M'Cauley paid him in cash rather more than 
half the amount of the bond of indemnity to Quiger, and the resi- 
due thus:— Fi/$/rocA had a judgment against Walker; in satisfac- 
tion of which, Hawbucker, M'Cauley, and Walker, confessed a 
judgment to Finfrock, which, it was agreed by the parties, should 
be paid by Hawbucker, but which was levied on the goods of 
M'Cauley, and paid by him. Hawbucker* s house and lot being 
sold on a judgment at the suit of Bracks, the question is, whether 
Jfef* Cauley shall come on the fund in the hands of the sheriff, as a 
judgment creditor under Firtfrock;. or, whether it shall be paid to 
Beaver, a subsequent judgment creditor. 

It is clear, that Hawbucker and M l Cauley stand in the relation 
of principal and surety; and a surety who has paid the debt, is en- 
titled to be substituted for the creditor. But a subsequent creditor, 
whose fund has been taken away by a prior creditor, is also entitled 
to be substituted. Hence, an argument, that in the case at bar, 
there is but equity against equity, and that the parties are to be left 
to their legal advantages. The parties are the principal, the surety, 
and the subsequent encumbrancers. But the judgment creditor bad 
not a second hind in the hands of the surety; and even if he had, it 
is not easy to imagine on what principle of justice the stfrety would 
be bound to pay the debt in ease of the principal, and for the bene- 
fit of a subsequent encumbrancer. Surety was not demanded for 
the benefit of any but those who were parties to the contract; and, 
the advantages incident to it, necessarily belong only to themselves. 
The right of the surety to be substituted in the first place, is indis- 
putable; and the question stands exactly as if the prior creditor him- 
self were pressing his claim on this fund, without having pursued 
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the surety to insolvency* That would not be required of him. The 
surety contracted on the credit of this very fund; and being prior in 
time, he is prior in right to a creditor who has acquired a claim on 
it subsequently. If such creditor could compel the surety to pay 
the prior debt, the effect would be precisely the same as if the prin- 
cipal had paid it, and the surety were compelled to pay the subse- 
quent creditor; for as both debts would be satisfied, it could be of 
no consequence to the surety,, whether his money were applied to 
the one debt or the other: and thus, it is obvious, bis responsi- 
bility might be kept alive alter the extinction of the debt for which 
alone it wad pledged. That cannot be done. 

Actual payment discharges a judgment at law, but not in equity, 
if justice require the parties in interest to be restrained from alleg- 
ing it, or insisting on their legal rights. Kuhn v. North, 10 Serg. 
fyjRawk, 399, was the case of a voluntary payment of the debt of 
another, which, so far from creating an interest in the judgment to 
affect subsequent creditors, would not have sustained an action of 
indebitatus assumpsit against the debtor. There is an obvious 
difference between one who has voluntarily paid the debt of another, 
and one who has paid on compulsion, from having become surety 
at the instance of the debtor, which gives an equity, not only against 
the latter, but against every one else deriving title from him subse- 
quently to the contract of suretyship. 

As to the supposed inefficacy of the substitution attempted by 
the parties, and the alleged inability of this court to compel the cre- 
ditor to assign the judgment, it is sufficient to remark, that an actual 
assignment is unnecessary. The right of substitution is every thing, 
and actual substitution nothing. By a fiction, to which we are in- 
debted for nearly all our equitable jurisdiction, the law has made 
the assignment already; and hence, the right of the party entitled, 
by no means depends on the willingness of the creditor to transfer 
the security. Here there is a clear right of substitution; and the 
surety having paid the debt, succeeds by operation of law to the 
rights of the creditor. 

Judgment reversed, and judgment for the defendant. 
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WRIGHT and Wife ^aiW/ BROTHERTON and another 

IN KRROB. 

Testator directs, that "the legacy coming to my daughter E., Intermarried 
unto B. K., shall be lent out on interest, to support the said £. during her 
life; and alter her death, if she die leaving no lawful children, her share, 
what is left, shall be equally divided amongst my children. And I do further 
order and beoueath unto my son-in-law B, K., the sum of five pounds, which 
shall be his snare in full out of my estate. And it is further my will, and I 
do order, that the legacy coming unto my daughter M., intersaarried unto 
J. W., shall be put out on interest for the support for her natural life, and 
after her death, if she dies without lawful heirs, shall be equally divided 
amongst my children, what is left And I bequeath unto my son-in-law, h 
W., the sum of five pounds, which Shall be his share in fulL * Held, that the 
legacy coming to M. under this part of thcwill, on the death of E., is subject 
to the direction of the testator, to have k put out at interest, &c. 

E&bor to the Court of Common Pleas of Franklin county. 
Chamber* y for the plaintiffs in error. . 
M^Culhmghy contra. 

The opinion of the court was delivered by 

Smith, J.— The plaintiffs claim, by and under the will of Con- 
rad Fishburn, deceased, who, after having made his will, died in 
1800, leaving six children, namely, Philip, Frederick, Conrad, 
Elizabeth, married to Benjamin Koony, Mary, married to John 
Wright, the now plaintiff, and Barbara. After the death of the 
testator, Elizabeth Koony died, without issue. The principal point 
in this case, arises on the following clauses in the said will, to wit:— 

" The legacy coming to my daughter Elizabeth, intermarried 
unto Benjamin Koony, shall be lent out on interest to support the 
said Elizabeth during her life; and after her death, if she die leav- 
ing no lawful children, her share, what is left, shall be equally di- 
vided amongst my children. And I further order and bequeath, 
unto my son-in-law, Benjamin Koony, the .sum of five pounds, 
which shall be bis share in foil, out of my estate. And it is further 
my will, and I do order, that the legacy coming unto my daughter 
Mary, intermarried unto John Wright, shall be put out on interest 
for the support for her natural life, and after -her death, if she dies 
without lawful heirs, shall be equally divided amongst my children, 
what is left And I bequeath unto mj son-in-law, John Wright, 
the sum of five pounds, which chall be his share in foil." 

The question, made in this ease, resolves itself into a question of 
intention, and is, whether the legacy, coming to Mary, under this 
part of the will, on the death of Elizabeth, vests in her absolutely, 
or whether it is subject to the direction of the testator, to have it 
put out on interest for her support during her life, and then to be 
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divided among the children of the testator? At this time of day, 
it is certainly indisputable, that the intention of a testator, express- 
ed in his will, and fairly drawn from it, must govern the construc- 
tion of it; it is the pole star in every will, and ought to be firmly 
adhered to, where it can be satisfactorily discovered. Courts of 
justice always endeavour to find out the intention of a testator, and 
to effectuate every provision intended by him, if not contrary to 
established rules of law. In our endeavours to ascertain the inten- 
tion of a will, we must take the whole of it together, not detached 
passages; " its four corners," (as a late learned judge of this court, 
expressed himself,) "must be examined, and the true meaning of the 
testator, even spelt out by little hints." The words of a will, are to 
be taken according to their common use, and the common language 
of the country, and effect is to be given to every word. If parts 
of a will should appear to be inconsistent with each other, it is the 
duty of a court to reconcile them, if that can be, without doing vio- 
lence toother parts of it, and if it be in accordance with the general 
intent of it; for no part of a will ought to be lost, or rejected, unless 
it be absolutely necessary. This will appears to be one, in which a 
father intended to provide for his children: in many parts of it, he 
speaks of " his children." After a legacy to his wife, he directs, 
that what remains after his decease, shall be equally divided "among 
his children;" and, that "his children" shall be paid share and 
share alike. Indeed, all his children appear to have had hold on 
his affections, and to have been the sole objects of his bounty and 
care, and no other persons. In that part of his will, in which the 
testator orders Elizabeth's legacy, after her death, without issue, 
to be equally divided among his children, there is not, in my opi- 
nion, any circumstance to lead the mind to suppose, that he intended 
to use the word "legacy," in a sense different from that applied to 
it in other parts of the will; and, after an attentive consideration of 
this part of the will, I have come to the conclusion, that the testator 
intended, all that part of his estate, which Elizabeth took by the same, 
should be divided at her death, without issue on her part, among 
his other children; for, it appears to me, he used the terms "legacy" 
and "share," as synonymous; and the sentences, restricting the inte- 
rest of Elizabeth to a life estate, and giving at the same time, to 
her husband, a legacy of five pounds, declaring it to be his share 
in full out of his estate; and in that part, relative to Mary's share, 
in which he gives a legacy to her husband, John Wright, of five 
pounds, declaring, it shall be his share in fully go to show, that his 
intention was, that his children alone should have his estate. It is 
evident, that the testator thought of, and well knew, the connexion 
in which John Wright and Benjamin Koony, his sons-in-law, 
stood to him; and must have had in his mind, what they might be 
entitled to of his property, by reason of that connexion. The legacy 
of five pounds to each, was so small a sum, as to show clearly, that 
it was not intended as a real benefit, but that the testator must have 
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had something more, or some other object in view. No doubt, he 
was aware, if he did not by his will guard against it, the share, or 
money, coming to his daughters, might go to their husbands, in 
case the daughters died without issue, and pass to their representa- 
tives, who might be strangers to him.. I think, he did guard against 
this. The giving of the small legacies of five pounds to eaoh son-in- 
law, with a declaration, that these legacies should be in full of their 
shares out of his estate, satisfies me, that the- intent of the. testator 
was, that neither of them should, under the will, receive any part 
of his estate, beyond the amount of the legacy given to each. I 
confess, at first, on reading the will, 1 thought, the provision in it, 
in case his son Frederick should die, his share should go to his 
children, stood in the way of the construction I have given to this 

Sirt of the will; but, on more mature reflection, I do not think so. 
ossibly, the testator may have heard something of lapsed legacies 
on the death of legatees, in the life time of the testator, against 
which he may have been desirous to guard, and, therefore, ex- 
pressed himself in this part of the will in this way. In this parti- 
cular part of the will, the words are general, and may as well ap- 
ply to the death of Frederick before the testator, as to any other 
time; and hence it is, that I think this clause of survivorship may 
have been intended to prevent a lapse, and, therefore, ought not to 
have any effect on construing the other parts of the will, from which 
it appears plainly to have been the intention of the testator, that all 
bis children should have equal shares In the legacy left to his daugh- 
ter Elizabeth, in case of her xleath without issue. If then, the 
plaintiffs were now permitted to recover the whole of the one-fifth 
part of the share, which oame to Elizabeth, the plain intention of 
the testator would be destroyed, which was to bestow his estate and 

Eroperty to and among his children, and to preserve the same, as 
mg as possible to them, and .them only. The case of Vickell v. 
Breton et aL, 1 Bro. Pari. Rep. 167, resembles the present case 
in some particulars. There Thomas Breton, by his will, ordered 
bis executors to pay Penelope, whom he called a daughter of hi* wife, 
ten shillings, and no more; and to William, the son of his wife, 
ten shillings, and no more. He did not dispose of the Tesidue of 
his personal property. The above-named two children, whom he 
would not acknowledge to be his legitimate children, brought a bill, 
among other things, to have the residue distributed to them, accord- 
ing to the statute of distribution. The chancellor decreed for them; 
and the reason assigned was, that the words of exclusion, were not 
clearly expressed, and should be taken strictly. This decree was 
appealed from, and was afterwards reversed in the House of Lords, 
00 far as related to these two children; and' they were excluded from 
any participation in the residue of the estate, because the testator 
had signified his intention in his will, that they should have no more 
than ten shillings, I am aware of the ease of Byrne v. Byrne's 
Executors, 3 Serg. $ Rawle, 54, where, the testator having be- 
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queathed to his son five hundred dollars, and no more, it was held, 
that these words did not necessarily imply an intention, that he 
should have no other claim on the estate; but that case was decided 
under particular circumstances, not applicable to the case now under 
consideration. In this case, the claim of the plaintiffs arises under 
the will, and the question is not, whether Mary shall be denied the 
enjoyment of any property bestowed on her in the will of her father, 
but what estate does she take under it? It is the opinion of this 
court, that she takes a life estate in the legacy in question, and no 
more; and that, therefore, the judgment should be affirmed. 

Judgment affirmed. 



[Chambersburg, October, 20, 1828.] 

ECKERT and another against YOUS' Administrator. 

CERTIORARI. 

A husband may petition the Orphans' Court in right of his wife, for the parti- 
tion or valuation of his wife's estate, where her father dies intestate. 

Certiorari to the Orphans' Court of Franklin county, to remove 
the proceedings and decree, in the case of the sale of a certain part 
otJohn Yous 9 real estate. 

Crawford, for the appellant. 

Chambers, contra. 

The opinion of the court was delivered by 

Smith, J. — This is an appeal from a decree of the Orphans' 
Court of Franklin county, confirming the sale of a part of the real 
estate of John Yous, deceased, made by his administrator, by an 
order of the said court. It appears, that on the 18th of Jiugust, 
1823, Solomon Eckert, one of the appellants, and who married 
Catharine, one of the daughters and heirs of John Yous, deceased, 
presented a petition to the Orphans' Court of Franklin county, in 
which he stated, that he was desirous of having his share, in right 
of his wife, in the real estate of the said John Yous, deceased, in 
weveralty; and, therefore, prayed the said court, to award an inquest 
to make partition of the real estate aforesaid, to, and among all the 
heirs of the said deceased, if the same could be so done; or, to va- 
lue and appraise the same, according to law. On this petition, an 
inquest was awarded, and on the 9th of December, 1823, an inquisi- 
tion was taken, and the estate divided intone parts. On the 19th 
of January, 1S24, the court approved and confirmed the inquisition ; 
and, at the instance of the said Solomon Eckert, granted a rule on 
all the heirs of John Yous, deceased, to appear at the next Orphans' 
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Court, to bo held on the second Tuesday of March, 1824, to accept 
or refuse the estate, at the appraisement. On the 9th of March,, 

1824, John Yous, a son of th& deceased, appeared, and testified his 
desire to take part, No. 3, at the valuation thereof made. The court 
thereupon, adjudged the same to him, on his entering into recog- 
nisances for the payment of the respective shares of the widow 
and other heir* of the deceased. The requisite recognisances were 
duly entered into, either on the same day, or very soon after, by 
John Yous, to Solomon Eckert and John Ebert, in right of their 
respective wives, and to the other heirs, to pay them their shares of 
the lands, so as aforesaid adjudged to him; and on the 17th January, 

1825, Solomon Eckert and John Ebert acknowledged, on the re- 
cords of the Orphans' Court, to have received satisfaction in full of 
the first part of their recognisances. On the same 9th day of March, 

1824, when part, No. 3, was accepted by, and adjudged to, the son, 
John You*, Solomon Eckert, in right of his wife, Catharine, 
John Ebert, in right of his wife, Elizabeth, and all the remaining 
heirs, appeared in court, and refused to take any part of the real es- 
tate at the valuation thereof, and desired, that the same might be 
sold; and, on the 19th oiJlpril, 1824, the court decreed the sale to be 
made on the usual terms. Afterwards, on the 10th oi Januaiy, 

1825, John Yous, the administrator, reported to the court, that he 
had made sale of part, No. 5, to George Beck. This return, or re- 
port of the administrator, was continued from time to time; but, on 
the 9th of Match, 1825, was, on motion, confirmed by the court 

This statement of facts, brings up one point only for considera- 
tion, which is, can the husband conduct the proceedings in the Or- 
phans' Court, for the partition or valuation of the estate of his wife's 
father, who died intestate, without her joining or participating in 
. the proceedings? It appears most satisfactorily, that these proceed- 
ings in the Orphans 1 Court, originated with, and the successive step* 
in the same, were taken by Sfottnum Eckert, the son-in-law of 
John Yous, deceased, and that he and John Ebert, now wish to 
have the last mentioned decree of the Orphans' Court reversed, al- 
though they have received a part of the amount of their wives 1 share 
from John Yous, under these very proceedings, and so far rendered 
them valid by their ratification. The objection then, which has for 
its object to reverse a part of the proceedings of the Orphans' Court, 
so far as the same relate to purpart, No. 5, or the sale thereof to 
George Beefy comes with a bad grace from Eckert and Ebert, the 
appellants, who wish this land to be resold. Besides, it is not, in 
my opinion, for the husband, after an acceptance of a recognisance 
from one of the heirs to himself, for a part of the land, and receiv- 
ing payment by virtue of it, and thus clearly ratifying a part of the 
proceedings, to* come into this court, and ask a part of the same 
proceedings, relative to another part of the estate, to be set aside, 
when he originated and conducted the whole proceeding. Be that, 
however, as it may, the broad question presents itself; could Solo- 
vol. n. S 
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mon Eekert alone, petition the Orphans' Court, in the manner, and 
for the purpose stated? We think be could, and that such has been 
the received opinion, on this subject, in every county in the state. 
The husband may be considered as the legal guardian and protector 
of his wife, and clearly, has an interest in her estate, a* long as he 
lives, in right of his wife; and if he survive her, he would, provided 
there has been issue, &c, be tenant by the curtesy, in such an es- 
tate. In the case before us, the husband petitioned in right of his 
wife, and although (as was well observed on a former occasion, by 
a late judge of this court,) the wife, with all the forms required by 
law in the disposition of her lands, is perhaps too much under the 
power of her husband; and, instead of weakening, it were better, 
if possible, to strengthen her right: yet, when a practice, as in the 
ease before us, for a husband to petition in right of his wife, has exist* 
ed so long, and indeed, unbroken, and so much property is held under 
it, we think it ooght not now to be disturbed. In the case of Stool- 
foot v. Jenkins and Wife, SSerg. 4* Rawle, 167, the right of the 
husband to petition the Orphans' Court, for the appraisement of his 
wife's real estate, seems to have been strongly recognized. In that 
case, the question now under consideration, formed one of the except 
tions submitted to the court for decision, by the counsel for the 
defendants in error, who contended, that the proceedings in the Or- 
phans' Court were void; because the wife, who was principally in- 
terested, had not joined the husband in the petition, and was no 
party to the measure. But, in this, the court did not sustain them. 
Indeed, there is no adjudged case in Pennsylvania, that I know of, 
which militates against the practice t or right of the husband to pe~ 
tttion the Orphans' Court, in right of his wife, for the partition, or 
valuation of his wife's estate, where her father dies intestate; but 
there are several cases which strongly support it. And I, therefore, 
think, the decree of the Orphans/ Court, confirming the sale of pur/* 
part, No. 5, to Qeorge Beck, ought to be affirmed. 

Judgment affirmed. 
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BENJAMIN KEYSER and others, Commissioners of the County 

of Franklin, against WILLIAM M'KISSAN. |2^»| 

j 2r I39J 

Same against JOHN BROTHERTON.— Same against R0- f" ,£ 



BERT BRATTON Same against JOHN SNYDER. 

APPJBAI* 



181 



The Commissioners of a county, as well as the treasurer* are bound to take am 

oath of office. 
It is no defence for a treasurer, in a suit by the commissioners on his official 

bond, that the commissioners have not taken an oath of office. 
The acts of public officers de facto, coming in by colour of title, are good so 

far as respects the public, but void when tor their own benefit. 
A payment to a county treasurer, who has not taken the oath of office* by his 

predecessor, is a legal payment. 

Dunlop and M'Cullough, for the defendants. 
Crawford and Chambers, contra. 

"The opinion of the court was delivered by 

Rogers, J. — This is an appeal from the decision of Justice Hus- 
ton, at a Circuit Court held for the county of Franklin. The de- 
fendants move the court for a new trial, on the ground of a misdi- 
rection: 1. In instructing the jury, that the issue, whether Benjamin 
Keyser and Jacob Wonderlich, had taken the oath of office, was 
•an immaterial issue. 2. That the verdict was against law and evi- 
dence; and, S. Because the court instructed the jury, that the plain- 
tiffs, as commissioners, could maintain this action, without havinc 
taken- the. oath of office, required by the constitution of Pennsyl- 
vania. It is unnecessary to consider the first reason assigned; as, 
if the defenda&ts^fail in their second and third, it will be conclu- 
sive against the application. 

These were suits brought by Benjamin Keyser and others, com- 
missioners of the county of Franklin,, against the treasurer of the 
county and his sureties, oft the official bond, taken in pursuance of 
the directions of the thirteenth section of the act of assembly of the 
11th of April, 1799. It is objected, that the plaintiffs, who are the 
-commissioners, and from whom the treasurer received his appoint- 
ment, had not taken the oath to support the constitution; and it fa 
strenuously contended, that this omission renders the bond void. 
After the decision of the court in Riddle v. The County of Bed- 
ford, we consider the oath necessary, as well in the case of the 
commissioners, as the treasurer. The cases are not distinguishable 
in principle. It must also be concedfd,*as the matter now stands, ._ 
that the oaths were not, in fact, taken by the commissioners. The L^i 
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rule which governs the case is, that the commissioners, who ap- 
pointed the treasurer, were officers de facto, since they came into 
their office, by colour of title. It is a well settled principle of law, 
that the acts of such persons are valid when they concern the pub- 
lic, or the rights of third persons, who have an interest in the act 
done. 7 Johns. Rep. 554. The People v. Collins, .Andrew's Rep. 
263. King v. Lysle. And this rule has been adopted to prevent 
a failure of justice. And the distinction between the public, stran- . 
gers, and the officer himself, is recognised in Riddle v. The County 
of Bedford, 7 Serg. fy Rawle, 386. "A county treasurer," says 
the court, " is an officer within the eighth article of the constitu- 
tion, and must take an oath of office, and he cannot sustain a suit to 
recover his fees as such officer, when he has not taken the oath, and 
there is no acquiescence in the defendant" In Riddle v. TheCounty 
of Bedford, the plaintiff, who was the treasurer, was defeated, on the 

S round that the suit was brought for the bene6t of the officer, who 
ad omitted to qualify himself, by taking the necessary oath. If 
suit had been brought for the use of the public, it may be collected 
from the whole reasoning of the learned judge who delivered the 
opinion of the court, the result would have been different The 
reason given for the rule is most satisfactory: "That the act of aa 
officer de facto, where it is for his own benefit, is void; because, he 
shall not take advantage of his own want of title, which he must be 
conusant of; but where it is for the benefit of strangers, or the public, 
who are presumed to be ignorant of such defect of title, it is good." 
Cro. Bliz. 69S>. Andrews Rep. 163. King v. Lysle, 2 Lev. 184. 
Hippsly v. Tucke. 

That the commissioners, who appointed the treasurer, were of- 
ficers de facto, is certain, as they possessed every qualification of 
officers dejwre, except in the one particular, that they had omitted 
taking the oath prescribed by the constitution. They had, at least, 
colour of title. It is equally clear, this suit is not brought for their 
individual benefit, but for the use of the public; for breach of the 
defendant's official bond. This case is, then, embraced within all 
the rules settled in the various decisions cited from England, New 
York, and our own Reports. 

An officer de facto may do such things as are for the good of the 
corporation. Vide King v. Lysle, Andrew 9 s Rep. 163. A treasurer, 
to receive the county monies, was indispensable. The commission- 
ers had the power of appointing him, and as a consequence, of ex- 
acting security for the faithful performance of the trust. The greater 
includes the less. It is a defence, not entitled to much favour on 
the part of the treasurer and his sureties, that the appointment is 
void, and in this way to endeavour to excuse themselves from the 
performance of a contract, entered into with a full knowledge of 
all its legal consequences. Common honesty, and public policy, re- 
quire that they should be estopped from such a defence. 
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I do not observe, that the point was made in the Circuit Court, 
that the new treasurer of the county was not sworn, and that there 
was no person, before the commencement of the suit, to whom the 
defendant could legally pay over the money. This is hot among the 
reasons for a new trial, and if it were, it would not, in the opinion 
of the court, avail the defendants. A payment to a treasurer de 
facta, who had colour of title, would have been good against the 
corporation. It is a mere pretence to avoid payment of the money 
which is justly due; and on a motion for a new trial, we will not 
turn the plain tiffs round on a technical objection, when it is taanifesf, 
the result of the second suit must be in favour of the plaintiffs. 

We agree with the Circuit Court, that the verdict was according 
to law and the evidence; and, therefore, the judgment of the Circuit 
Court is affirmed. 

Judgment affirmed. 



[Chambxrsbuko, October 20,- 1828.] 

LINDSAY against SCROGGS. 

IK BREOR. 

A paper, found in the office of the deputy surveyor, proved to be in the hand- 
writing of a former deputy surveyor, and purporting to be memoranda in 
relation to his official duty, concerning warrants, is good evidence. 

Writ of error to the Court of Common Pleas of Franklin county. 
The plaintiff in error was defendant below. 

In the court below, it was an ejectment by Scroggs against Lind- 
say, for two hundred and eighty acres of land in Southampton 
township, Franklin county. 

On the trial, in the court below, the plaintiff, who claimed under 
Samuel Bly the, gave in evidence two warrants, one dated the 17th 
of May, 1784, to John M'Connel; the other, dated the 3d of No- 
vember, 1785, to Samuel Bly the, together with a survey by Mat- 
thew Henderson, deputy surveyor, in 1786. He then offered in 
evidence the following paper, proved to be in the hand-writing of 
Matthew Henderson, who was deputy surveyor till his death, in 
1795,or 1796, and produced by the present deputy surveyor, as 
found among the drafts in his office, together with the said sur- 
vey: — 

li Memorandums for laying Samuel JBlythe's warrants. — The 
survey of three hundred and eighty-four acres, first surveyed on 
warrant to B. Bly the, Jr., formerly certified, to be left as it is, taking 
off fifty acres of the north-west end, to be returned on warrant to 
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Daniel Key, the remainder to be returned on warrant to John 
Weeks. s 

" Tht survey of four hundred and sixteen acres, to be returned 
as it is, on a warrant to John M'Connel, and the warrant to 
Samutl Blythe, on whiph it was first surveyed, to be certified. 

" The warrant to James Hall to be certified ; two hundred and 
nine acres and fifty-eight perches of the land having been taken by 
an order of survey to Alexander Mitchell, dated January 23d, 
1767, No. 2542, and fifty-six acres by a warrant to Samuel Rip- 
pely, dated the 20th of January, 1775, and one hundred and sixty* 
•six acres and one .hundred and forty-five perches, by a warrant to 
James Dunlop, dated the 11th of May, 1785, formerly surveyed 
and returned. 

"The warrant to John Culfen to be certified; three hundred and 
ninety acres and hinety perches; the land having been surveyed, 
returned, and patented to John Reynolds, Esq. before the warrant 
came to hand, on the said Reynolds* warrants, dated the 14th of 
December, 1785, and 1st of Febr^try, 1787, respectively. 

" The warrant to Anrt Gordpif to be certified; the land having 
been surveyed on James Cummins 9 two warrants, dated the 3d of 
February, 1738, and the 5th of January, 1786, respectively, and 
a warrant to William Walker, for four hundred acres, dated the 8th 
of September, 1776. 

" Drew deed poll from B. Blythe, Jr. to Samuel Blythe, com. 
five shillings." 

This evidence was objected to by the defendant, but admitted by 
the court, and exception taken by the defendant 

Crawford, for the plaintiff jn ettor, contended, it was not a paper 
made in the course of official duty". The court had gone far enough 
already, and ought to restrain the admission of such papers. He 
referred to Wilson v. Stoner, 9 Serg. 4* Rawle, 39. Blackburn v. 
Holliday, 12 Serg. fy Rawle, 140. 

Chambers, contra, cited, 2 Binn. 55, where the surveyor wrote, 
that the land was in dispute, it was held evidence of ownership. 
Boyles v. Johnstone 9 s Executors, 6 Binn. 125. Evans v. Nar- 
gong,2 Binn. 55. Galloway v. Ogle, 2 Binn. 468. Slight evidence 
of ownership is sufficient. Entries of a surveyor at the time, are evi- 
dence of ownership. In Wilson v. Stoner, there was no authority, 
and therefore, all was void. 

The opinion of the court was delivered by 

Gibson, C. J. — The presumptiorf, that a warrant o4 location, is 
for the use of the person in whose name it was taken out, may be 
rebutted by slight evidence; and, on the other hand, a trust, pre- 
sumed from the relation in which the person whose name is used, 
stands to another, may be rebutted by evidence equally slight — 
even by the reputation of the country. The ownership may be set- 
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tied by evidence that would be incompetent to settle any thing else. 
The paper which is the subject of exception, purports to be a me- 
morandum of instructions, received in a course of official duty, in 
relation to warrants in the hands of the deputy surveyor, as the 
property of Samuel Bly the; and, among the rest, one in the name of 
John M'Connel, on which, it would appear, the deputy had been 
instructed to return a survey, made on a warrant in Bly t he's own 
name. The rest relates to other warrants that were to be certified 
as unsatisfied, to entitle Blythe to the amount of the purchase mo- 
ney in land office credits. The object, therefore, was, to prove that 
Blythe was the owner <>f the warrant in the name of M*Connel f 
under whom the defendant had pretended to claim. The acts of a 
deputy surveyor, preparatory to the consummation of his duty, such 
as his field notes, are unquestionably admissible as part of the res 
gestae; and to prove them, it has been aptly said, even the sweep- 
ings of his office are evidence. In Wilson v. Stoner, the survey 
and endorsement in the hand-writing of the deputy, were held void 
in the absence of proof of their having been made in pursuance of a 
previous authority; and they were deemed incompetent to prove 
the existence of such an authority, because, on the proof of that 
fact depended the question, whether they had been made in a'course 
of official duty; and the admission of them to prove it, would have 
been an assumption of the question. Here there is no doubt of the 
existence of an authority to give the deputy cognizance; and as the 
noting of the instructions was not only in the course of his duty, 
but necessary to a faithful discharge of it, the act was clearly of an 
official stamp: so that showing the footsteps of the parties, and hav- 
ing been found in the office of the deputy, after a period of forty 
years from his death, the paper was incontestably competent 

Judgment affirmed. 
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[CHJDfBEBflBUma, Octobib, 1828.] 

GALBREATH and others against RIFE, surviving Executor 

of RIFE. 

IK ERROR. 

Testator devised all his property, real and personal, to his two sons, H. and D.» 
subject to the payment of certain legacies, and made H. and D. executors. 
They filed an inventory, amounting to two thousand six hundred and thirty- 
one dollars and fourteen cents, and went into possession together of the pro- 
perty. H. sold some of the personal property: D., in less than a year, moved 
to. the western country. There was no sale by D., and the principal part of 
the property remained after D's. removal. 

On an issue to try, whether part of the estate of the testator, amounting to ten 
thousand dollars, came into the hands of D., as surviving executor, and ho 
was chargeable therewith, evidence on the part of the plaintiff, a legatee, is 
admissible to prove, that the defendant, D., is a creditor of the estate of H., 
his co-executor, (now deceased, ) and the debt accrued by the transfer of the 
estate of the testator to H. by D., and that he claims to be first pud out of 
the funds of the testator. 

Error to the Court of Common Pleas of Adams county. The 
plaintiffs in error were plaintiffs below. 
Fuller, for the plaintiffs in error. 
Carothcrs, contra. 

The opinion of the court (Huston, J. dissenting,) was deliver- 
ed by 

Rogers, J. — This was an issue directed by the Orphans 1 Court 
of Adams county, to try, " whether part of the estate of Henry 
Rife*, Sen., deceased, amounting to the sum of ten thousand dollars, 
lawful money, &c, came to, and was then in the hands of the 
said Daniel Rife, as surviving executor of the last will and testa- 
ment of Henry Rife, Sen., deceased, and that the said Daniel Rife 
was, and is legally chargeable with the said sum of ten thousand 
dollars, lawful money, so received, as part of the estate of Henry 
Rife, Sen., deceased." 

Henry Rife, Sen., made his will, in which he bequeathed all bis 
property, real, personal, and mixed, to his two sons, Henry and 
Daniel, subject to the payment of certain sums, devised to his wi- 
dow, and also subject to the payment of all his legacies, of which 
legatees, the plaintiff was one, and made Henry and Daniel his 
executors. The executors proved the will, which was given in evi- 
dence, and also filed an inventory of the estate, amounting to two 
thousand six hundred and thirty-one dollars and fourteen cents* 
The plaintiff then proved, that Henry and Daniel went into posses- 
sion of the property left by Henry Rife, Sen. : That Henry sold 
some of the persons! estate, and that Daniel remained in the county 
of Adams; but that in less than a year, he removed to the western 
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country: That there was no public sale of the property,and no private 
«ale by Daniel; and that the principal part of the old man's property 
Was left after Daniel went away. They also proved, that Daniel 
and Henry held and used the property, one like the other, (in the 
language of the witness,) till Daniel moved away, just the same 
way they had done. The plaintiffs then offered to prove, that the 
defendant i» a creditor of the estate of Henry Rife, Jr., who is de- 
ceased, his co-executor: That the debt accrued by the transfer of the 
estate of Henry Rife, Sen. to Henry Rife, Jr. by the present de- 
fendant, and he claims to be first paid out of the funds of Henry 
Rife, Sen., deceased. This testimony being objected to, was over- 
ruled by the judge, and its rejection is now assigned for error. 

Does this testimony tend to prove the issue between the parties? 
Henry Rife, Jr., it appears, in his life time, had settled his admi- 
nistration account in the Orphans' Court, in which he had charged 
himself with the whole amount of the personal estate of his deceased 
father. His co-executor, Daniel, was also cited to settle his ac- 
count, who alleged, that he was not accountable as executor, be- 
cause, he aaid, he had received no part of the estate, and was, 
therefore, not legally accountable for it; but that the whole estate 
had been received by Henry, who had settled his account, and 
charged himself with it. It was to try these disputed facts that this 
issue was directed. It appears to me, that the evidence offered, 
was not only competent, but was evidence of the highest nature. 
It tends to prove, not only that Daniel had received part of the 
personal estate left to him by the will, but that he had exercised 
the highest right of ownership, by selling it to his brother Henry: 
That he had taken a judgment bond for the amount of the sale, and 
that he now claimed to be first paid out of the funds of the estate of 
Henry Rife, Sen. It has been urged, that the legatees have the 
estate of Henry bound for their claims; that it is fully solvent; 
and that they should first look to that for payment. It is denied, 
that Henry 9 * estate is solvent; but whether it be so or not, is not 
material; because, if Daniel received part of this estate, as execu- 
tor, he is bound to the legatees for the amount so received; and that 
is the very matter which this issue is directed to ascertain. The 
legatees have two securities for their claims, and they are not bound 
to look to one only. They may, if they ehoose, proceed against 2>a- 
niel, and Daniel cannot shift the matter off himself, by saying, 
that although true it is, I received my share of the personal estate, 
yet I have disposed of it to my co-executor, and you must proceed 
against his estate for your claim. It Daniel has received part of 
the personal estate, which he afterwards sold,, he is liable to the 
legatees for the amount so received. In the rejection of the testi- 
mony, we think there is error, and that the judgment be reversed, 
and a venire facias de novo awarded. 

Huston, J. — The same parties were plaintiffs and defendants in 
the Court of Common Pleas and in this court. It was a case sent 
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by the Orphans' Court of Adam* county; and the Court of Common 
Pleas, with appearance of reason, say, they can hardly see the object 
of the plaintiffs. 

The.facts proved were, that Henry Rife 9 Sen* made Henry R if e>Ir* 
and Daniel Rife the executors and devisees of his estate, real and 
persona], subject to certain legacies to -a considerable amount. The 
executors made no vendue. The proof was, that Daniel never sold 
toy of the property, or collected any debt; but, that Henry did sell 
sod collect money, and settled his account, charging himself with all 
the personal property. Daniel lived wkh Henry, and to all appear- 
ance, the property was in possession of both, until his removal to the 
western country, soon after his father's death, and he never sold or 
took any of it away. He was cited to settle his account, and attempt- 
ed to- be charged again with the whole of the personal property; and 
this issue was to ascertain whether he was liable. It was proved, 
that Henry had paid off a great part of the legacies, and there was 
no proof, that his estate (for he is dead,) was not sufficient to. pay 
the remaining legatees, and the debts are all paid. It was under 
these circumstances the court said they could not see the objeet of 
the suit 

The defendants offered to prove, that Daniel sold his interest in 
the real and personal estate of his father to Henry , and that Henry 
had not, in hre life time, paid the amount promised to Daniel; and 
that Daniel claims to be a creditor of Henry's estate, and be first 
paid out of the estate of Henry. The court rejected this- evidence, 
and this 1 is the epror alleged. And the ground alleged is r that Da- 
niel 9 selling his interest, had taken it into possession, and rendered 
himself liable. 

I think the court right; because, Daniel sold as devisee, the part 
devised to him- It was not an act as executor, because it was 
proved, that Henry had paid a large part of the legacies, and has 
all the land yet; because it would be settling a matter between Da- 
niel and Henry's representatives, and Henry's heirs were not 
before the court; and last, and not least, because finding Daniel 
liable for this personal estate, in this stage of the business, would 
be calculated to work manifest injustice, and, I am afraid, it is in- 
tended expressly for that purpose. Courts ought always to do jus- 
tice, if possible, and our courts have equitable powers enough to pre- 
vent forms of law from producing plain unfairness. 

By all on the record, and all the statements of the counsel, the 
real estate in the hands ot Henry's representatives, is liable for 
these legacies, and from Henry's estate they ought to be paid. 
Why then, was not Henry's estate resorted to ? Did his represen- 
tatives procure the other legatees to institute this procedure to shield 
themselves and oppress Daniel? A court of equity would order 
*n account to be taken, and the legacies to be paid out of Henry's 
estate, if solvent, and reserve the question as to DaniePs liability. 
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for further order; but, would never permit Daniel's estate to be 
sold to pay, and then turn him round to sue Henry's representa- 
tives. To be sure, the legacies have a preference, being a lien on 
the lands in the hands of Henry's heirs; and whether Daniel can 
recover any thing, and what, is not trying here. I am alone in the 
opinion I give; and it is, I believe, because I view the facts in a 
different light from my brethren. I think I see them as they ap- 
peared to the judge who tried the cause; and as a general rule, he 
having a better opportunity, is more likely to have understood them 
correctly, than this court; for it has happened, that a cause was 
presented here in a point of view different from that exhibited 
below. 

The facts are not fully before us. It seems, young Henry filed 
an account of his administration, and charged himself with all the 
personal estate of his father. We know, too, that he paid off a great 
part of the legacies, and all the debts; but we are left to conjecture 
whether he applied the whole personal estate in paying debts and 
legacies. If he did, there is an end of the question; for if they 
are accounted for by one executor, that is all sense or law requires. 
No matter how many are bound to account; if one accounts, and has 
paid", the others are discharged. I repeat, I do not see the object 
of this suit, nor do I think they ought to have tried, or could try, 
the dispute between Daniel and Henry's heirs in this cause; and 
in that view of it, the court, as I think, rightly rejected the evi- 
dence. 

Judgment reversed, and a venire faeias dt novo awarded. 



[Chaxsiribubg, Octobbb 20, 1828.] 

SHERFY against FISHER. 

IN SRROR. 

A constable is not liable to the plaintiff for not serving an execution issued by 
a justice, where the justice has gone to the constable and withdrawn it, in 
consequence of a Certiorari delivered to him, though no ball was entered on 
taking out the Certiorari. 

Writ of error to the Court of Common Pleas of Franklin 
county. 

Sher/y was sued in this action for neglect of his duty as consta- 
ble: and judgment was given against him in the court below on 
demurrer. Three executions in favour of Fisher 9 against one John 
Toms, had been issued by N.- Wilson, Esq., a justice of the peace, 
•and delivered by him to the defendant to be executed. The defen- 
dant had levied the executions upon the goods of Tarns, but before 
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any sale, Toms having sued out of the Court of Common Pleas 
three writs of Certiorari, and served them upon Wilson, the jus*; 
tice, he, Wilson, called personally upon the defendant, and re- 
called, and withdrew the executions. No bail had been entered ou 
taking out the writs of Certiorari, and the levies were lost 

Dunlop, for the plaintiff in error, admitted that, by the rule of 
court, and the rule of law, the Certiorari was no supersedeas in 
this particular case; yet the justice had authority to withdraw his 
executions. If an execution happens to be irregular, or illegal; if 
a mistake is made, a wrong sum or date is put in, or a blank left? 
or if the money is afterwards paid in full to the justice; or if 
a Certiorari requires him to return the execution to court, in any 
of these cases he may stop the proceedings. The plaintiff general- 
ly trusts the business altogether to the justice. In practice the jus* 
tice is very frequently called upon to withdraw an execution. In 
the fee bill he is expressly allowed a fee for a supersedeas. That 
he has authority to countermand his own orders is further shown 
by 1 Strange, 6, and 6 Bac. Jib. 409, 412. 

O. Chambers, contra. — A Certiorari is in the nature of a writ 
of error. The justice returns a copy of the judgment and execu- 
tion. Even a writ of error is no supersedeas without bail. The 
sheriff is bound to go on. Execution is an entire thing; and once 
begun, it must be completed. The sheriff may sell after the return 
of his writ, and so may the constable. The writ is his authority, 
but it is not necessary be should have it always with him. If the 
rule of court requiring bail on a Certiorari, to effect a super- 
sedeas, is of any validity, it must be binding on the constable and 
justice both, and they must be held to take notice of it; otherwise 
the plaintiff may be exposed to any unfair combination between the 
two. Besides, here was only a taking up of the execution; no- 
thing in the nature of a legal supersedeas. He cited, as in point, 
Slanchard v. Myers, 9 Johns. Sep. 66. 

The opinion of the court was delivered by 

Tod, J.— We are all of opinion that the constable is not liable. 
There is no allegation of bad faith, or of wilful default in him. The 
idea that a Certiorari put a stop to all proceedings was probably a 
mistake of the justice. Having made a record of the delivery of 
the executions to the constable, it was his business also to make a 
record of taking them back again unexecuted. It was in effect * 
supersedeas. He evidently intended to stop the executions. We 
need not inquire whether the constable was bound at his peril to 
decide on the point of law; for it does not appear that the reason 
for the countermand was made known to him. If the justice in 
any case had the power, then it would seem to follow that the obe- 
dience of the constable is excusable. At common law a mistaken 
order may be countermanded. In this commonwealth, it is be- 
wared, that after judgment is obtained, the justice usually carries 
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on and superintends the collection of debts without the interven- 
tion of the plaintiff. And there are sundry occasions on which the 
act or assembly makes it the duty of the justice to interfere and ar- 
rest the doings of the constable, whether execution has been exe- 
cuted or not; as when bail is given for an appeal, or for a stay, the 
defendant, if he applies to the justice in twenty days, and pays the 
costs accrued, shall have the execution arrested and annulled, (JPtirtf. 
Dig. p. 453, sect, 6. ) So if, within thirty days, he shows that he was 
from home and could not appear on the day of hearing, or was sick, 
and that he has a set-off against the plaintiff's demand, {Ibid. p. 453, 
sect. 7;) so, without any limitation of time, if the parties agree to 
a rehearing. 

The fault here appears to have been in the justice, and not m the 
constable. 

Judgment reversed. 



[CHAMwemwcmo, Octobxb, 1838.] 

SHEETS against RttDEBAUGH. 

IK ERROR. 

Practice as to writs of error on awards of referees changed. Hereafter the 
court in which the cause is pending is to be resorted to for redrew, in those 
cases in which heretofore writs of error were sustained to examine awards 
and proceedings of referees. 

Writ of error to a judgment rendered on a report of arbitrators 
in a cause in the Court of Common Pleas of Bradford county. 

Russell, for the* plaintiff in error. 
Penrose, contra. 

The opinion of the court was delivered by 

Htxstok, J. — The errors assigned were errors in fact, and that 
principally relied on, was, that Sheets had no notice to appear, and 
did not appear before the arbitrators: that, in fact, he was in the 
state of Ohio when they sat and decided the cause, and this was of- 
fered to be proved in this court. 

The report, however, in the body of it stated, that the arbitra- 
tors heard the parties, their proofs and allegations; and it has been 
more than once decided, that what appears in the report cannot be 
contradicted in this court by affidavit: the judgment then must be 
affirmed, 

Many eases have, however* occurred in this court, which hare 
induced the court to reconsider the decisions as to the practice under 
this law; and, on mature and frequent reflection, we hare come to 
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the conclusion, that in the cases in which writs df error have been 
taken to reconsider, and, if wrong, reverse reports of arbitrators, 
under the compulsory arbitration act,, the court in which the cause 
was pending, and to which the report was made, is the proper tri- 
bunal to obtain redress. When appeal is the proper remedy, the 
party must appeal; but, in those cases where writ of error has been 
resorted to, the application hereafter is to be to the Court of Com- 
mon Pleas. In an early case, White t. Thompson, 4 Serg. fy 
Rowley 140, it is said, "There are certain things, which the 
law requires to be done before the jurisdiction o? the arbitra- 
tors attaches; and these things the court may inquire into. The 
law prescribes the mode for entering the rule for arbitration, 
(service of this rule,) and appointing the arbitrators, (and no- 
tifying arbitrators and party of time and place of meeting,) and 
certain other things to be done by the arbitrators before they 
proceed in the cause. These things may be inquired of by the 
court in which the cause was pending at the time the rule was en- 
tered; because where the jurisdiction never vested in the arbi- 
trators, the proceedings are void, and the jurisdiction of the 
court is not taken away. But when once the jurisdiction of the 
arbitrators has completely attached, the cause is out of court, nor 
can the court afterwards make inquiry into the proceedings before 
arbitrators. When the award is returned and entered, it is consi- 
dered as a record of the court, and execution may be sued upon 
it. Should it appear that the arbitrators had exceeded their juris- 
diction, or that the award Was contrary to law, (or insensible, or 
impossible to be carried into effect,) it would be subject to rever- 
sal on a writ of error if the suit was pending in an inferior 
court; and if pending in this court, (which it can only be in Phi- 
ladelphia,) we might set it aside, because no writ of error lies to 
this court Whether an inferior court might set an award aside 
in such case, is not the question." This court had before deter- 
mined, that a writ of error lay directly to the award of arbitrators; 
and in most counties, the Courts of Common Pleas have refused all 
interference, even in the moist flagrant cases; Our reports show 
writs of error to reverse reports of arbitrators, because unmeaning; 
because they could not be carried into effect by executions; because 
money was awarded in an ejectment; because costs had been given, 
contrary to the express provision of the act of kssembly; and, be- 
cause notice did not appear to have been served on the party, or oa 
all the parties, of the meeting of the arbitrators; and, because the 
rule appeared to be entered only by one of several plaintiffs or de- 
fendants, and many other cases. In a proceeding so novel as that 
under our compulsory arbitration law, it was right in the legislature 
not to be very minute in every detail of the proceedings; for no law 
could provide for every possible combination of circumstances which 
night and would occur, in carrying such an act into effect: it was left 
to the court to regulate such of the details as were Hot mentioned in 



Digitized by VjOOQ IC 



Oct. 1828.] OF PENNSYLVANIA. f51 

(Sheets v, Rudcbatigh.) 

the law. It was not to be expected that the court would, on the* 
first occasion, foresee every possible case, or give. those decisions 
as to practice, which would be found most convenient. "The forms 
of practice in all our law proceedings are the result of reflection, on 
experiments made. The doubt above expressed — whether the court 
in which the cause was pending, and to which the report was* made, 
could, in any case, set aside the report— left the matter open. The 
result of reflection and experience, seems to favour the opinion, that in 
all cases where this court could set it aside wholly as void, or in part, 
as for costs given contrary to express law, the same power may be 
exercised by the court in which the cause was pending. This will 
save time and expense to the parties; and in many cases, tend to 
reach the justice of the case. Affidavits dan then be produced to 
satisfy the court, whether notice was really served on a party who 
did not appear before arbitrators, a matter which sometimes does 
not appear on the face of the arbitrators' proceedings. 
- Where one of several defendants, or plaintiffs, enters a rule of 
reference, it can then be ascertained, whether he was not authorized 
to enter such rule, of to appear and choose arbitrators; or to appear 
before them as the agent of his co-defendants or co-plaintiffs. In 
short, we believe it will, in almost every case, conduce to the better, 
as well as more convenient administration of justice, that every 
court, whose process is used to carry an award into effect, should 
exercise all the powers over that award, which this court has exer- 
cised; or can exercise. Our reports will show the eAent of autho- 
rity heretofore used. If new cases occur, they must be decided as 
they occur, and not anticipated. 



[Chambebsbubo, October, 20, 1828.] 

WERTH against WERTH. 

APPEAL. 

On a sale of a building by virtue of a judgment and execution, mechanics' liens 
on the property are to be paid out of the purchase money. 

The Court of Common Pleas have a right to appoint a commissioner to ascer- 
tain disputed liens, &c 

Appeal from the decision of the Court of Common Pleas of 
Cumberland county. 

Penrose, for the appellant 
Watts, contra. 

The opinion of the court was delivered by 

Smith, J. — The plaintiff, Adam Werth, has appealed to this 
court, under the third section of the act of assembly of the 16th of 
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April, 1827, from the decision of the Court of Common Pleas of 
Cumberland cpunty. 

The following are tlfe material facta of the case: — On, or about 
the 6th of November, 1824, Joseph Werth, the defendant, com- 
menced the building of a atone barn on hia plantation, situate in 
Franfybrd township, in the said county of Cumberland. On the 
2d of April, 1825, Henry Kline and Leonard Boyer filed, in the 
proper office, their respective claims, under the act of assembly of 
the 17th of March, 1806, against Joseph Werth 9 for mason work 
done by them for Joseph Werth, on the 16th of November, 1824, 
?t the said stone barn, in the township and county aforesaid, amount- 
ing together to eighty-five dollars and twenty- five cents. On the 
2d izyot April, 1885, Joseph Diehl, filed his claim, for carpenter 
work, done to the same barn, on the 23d of December, 1824, for 
twenty -three dollars, and fifty cents. On the 25th of March, 1826, 
Adam Werth, the appellant, obtained a judgment in the Court of 
Common Pleas of Cumberland county, for one thousand four hun- 
dred and forty-two dollars and thirty-two cents, against Joseph 
Werth. The plantation of Joseph Werth, including the aforesaid 
barn, was afterwards levied on, by virtue of a Fieri Facias, which 
was issued on a judgment obtained by Abraham Wagner against 
Joseph Werth, on the 23d of March, 1825, for one thousand four 
hundred and fifty dollars; and sold on the 19th of August, 1827, to 
the said Abraham Wagner, for one thousand seven hundred find 
thirty-two dollars, under a Venditioni Exponas, by the sheriff of 
the said county. It is admitted, the money raised by the sole, \i 
insufficient to pay all the judgments, and the above stated mecha- 
nics' liens. The Cpurt of Common Pleas decided, that the lien was 
to be confined to the building erected and the land covered by it, with 
all the necessary means of enjoying it, in the usual way, *nd that 
the liens were first to be paid, and the residue of the purchase mo- 
ney applied to the judgments, according to their priority; and ap- 
pointed the prothonotary a commissioner to report the liens, and 
the proportionate value of the building, in reference to the whole 
tract, and that the said value should be paid to the liens prorata, and 
the residue to the judgments. It is now alleged, that the court be- 
low erred, in directing the mechanics' liens to be paid out of the 
proceeds of the sale of the real estate of the defendant, and also in 
appointing a commissioner to ascertain, the value of the barn, on 
which they were a lien. A question was raised below, as to the 
time from which a mechanic's lien should take effect; but this wis 
properly abandoned on the argument, by the counsel for the appel- 
lant, as it has been settled, by repeated decisions, that the liens of 
mechanics, and persons who furnish materials, take effect from the 
commencement of the building, and are to be preferred to any other 
liens which originate subsequently thereto. 2 Serg. $ Hawk, 138, 
and 170, 13 Serg. $ Rmole, 269. 

One question discuised here is, whether the mechanics' liens on 
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the barn, being on part of the land sold at the sheriff'! sale, are to 
be apportioned and taken out of the purchase money; or, whether 
the purchaser takes the property auoject t& such liens? In this 
case, the whole farm, with the barn, was sold by an execution, and 
it is ascertained, that the proceeds are insufficent to pay the judg- 
ments, and specific liens; but the proceeds will pay the liens, if the 
judgments be excluded. I know, it has been the practice in this 
state, for sheriffs to sell lands, on executions, for their full value, 
and to apply the proceeds of sale to the discharge of the judgments 
and liens, according to their priority. And I cannot see any good 
reason, why the proceeds of this sale should not be applied in the 
same way. Indeed, I consider the law, as it respects sales made 
by sheriffs as settled; for the Supreme Court has said, that the liens 
of judgments, and even legacies charged on lands, are devested on 
such sales; that the judgment creditors and legatees must look to the 
sheriff, as the purchaser is not bound to see to the application of the 
purchase money. These principles, if not directly decided, were at 
least, recognised in 6 Binn. 393, and in 3 Binn. 343; also, in a case 
decided by this, court at Chambersburg, not reported, and in a later 
case, decided at Lancaster, at May Term, 1828, Glass'* Heirs 
v. Gilmore.* In the present case, I must confess, I cannot see what 
possible inconvenience can result from applying the proceeds of the 
sale in the mode directed by the Court of Common Pleas. The cre- 
ditors will thereby receive their money, according to legal priority. 
44 Judicial sales," as was well observed by Justice Rogers, in Glass's 
Heirs v. Gilmore, " will be more easily and advantageously ef- 
fected, when it is understood, that the property is freed from liens 
in the hands of purchasers, and when they are not bound to look to 
the application of the proceeds of sale." In this part of the opinion 
of the court, there is then no error. 

Another error assigned is, that the court below erred in appoint- 
ing a commissioner to ascertain the value of the barn, &c. We can- 
not think so. It is observed, that the Court of Common Pleas ten- 
dered an issue to the party, to ascertain the value, before they ap- 
pointed a commissioner. This offer of the court, the appellant did 
not think proper to accept; and I cannot see what else, under such 
circumstances, the court could do. In truth, so far from com- 
mitting an error, the court did exactly what was done, as I appre- 
hend, by this court, in Hinchman v. Graham, 2 Serg. fy Rawlc, 
170, where an execution was levied on an unfinished house of the de- 
fendant, and the money arising from the sale of it being brought into, 
court, a commissioner was appointed to examine into, and report 
the liens. Here, then, we have furnished a precedent at least, which 
sanctions the proceedings of the Court of Common Pleas in this 
case. I am, therefore, of opinion, that there is no error in this 
judgment, and that it should be affirmed. Judgment affirmed. 

• See 17 Serg. & Ravle, 376* 
vol. II. U 
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| LONG and another against LAUFMAN and others, Commis- 
sioners of the County of Franklin. 

IN ERROR. 

A bond given to A. , B. , and C, commissioners of a county, and their successors, 

may be sued in the names of their successors. 
A bond, given to commissioners of a county, to secure the performance of a 

contract for building a bridge, is valid, though not expressly directed by any 

act of assembly. 
Query, whether the commissioners are bound by the report of the court and 

grand jury, in respect to the materials of which the bridge is to be built? But 

if they are, it is no defence to a contractor, sued on his bond, that they have 

deviated from such recommendation. 
Nor, that such bridge was not buUt on the public highway, if it was as near it 

as public convenience required. 

Error to the Court of Common Pleas of Franklin county. 

Crawford, for the plaintiffs in error. 
Chambers, contra. 

The opinion of the court was delivered by 

Rogers, J. — Several objections were made in the Court of Com- 
mon Pleas, to the recovery of the plaintiffs, and the answers of the 
court to the points submitted by the defendants' counsel, have been 
assigned for error. The objections were in substance, that the suit 
should have been brought in the name of the obligees/ or by the 
commissioners of Franklin county, in their corporate capacity: 
That the bond was not taken by the authority of an act of assembly, 
and is, therefore, void: That the viewers reported a wooden bridge, 
in which the grand jury and court concurred; and that the commis- 
sioners contracted for one of different materials: That the report of 
the viewers, approved by the court, and money paid in pursuance 
thereof, was in bar of the action; and lastly, that the bridge was not 
built on any publie road or highway, nor were any steps taken for 
changing the route of the road, as required by the act of assembly of 
the 1st of March, 1815. 

The suit was brought against Benjamin Long, the contractor, 
for an alleged breach of contract in building a bridge in the county 
of Franklin, and against his sureties, who undertook for the faith- 
ful performance of the work. It is brought in the name of Philip 
Laufman, Jacob Wonderlich, and Benjamin Hyers, the present 
commissioners, on a bond, which was given by the defendants to 
David Bezou, Frederick Mills, and Andrew Thompson, commis- 
sioners of the county of Franklin, and their successors in office,. 
The objection is, that the suit should have been brought, in the 
name of the obligees, or in the corporate name of the county. The 
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breach of the contract being ascertained, the objection is merely 
technical, and would have the effect of turning the county round to 
a new suit. As the Court of Common Pleas justly remarks, the 
office of commissioner is known to the laws, and the present plain- 
tiffs sue as successors to the obligees named in the bond. Upon the 
principle, that modus et conventio vincunt leges, the defendants, 
who were parties to the contract, are estopped to deny the right of 
the plaintiffs to maintain this suit. Seed v. Ingraham, 3 Datt. 
$05, is strong to this point That was an action brought by the as- 
signee of a stock contract, to recover the amount of the difference 
due on the contract, which was expressed in these words: — 

" On the 18th oi April, 1792, 1 promise to receive from Joseph 
Boggs, or order, ten thousand dollars, six per cents, and pay him 
for the same, at the rate of twenty-three shillings, &c. per pound. 

"Francis Ingraham." 

It was assigned to William Reed or order, and suit was brought 
in the name of Reed, and the objection was to the form of the suit, 
on the ground, that it was not negotiable, so as to enable the as* 
signee to recover in his own name. The action is well brought, 
aay the court, as it is founded on a contract, in which the defendant 
expressly stipulated, that he would receive the stock from, and pay 
the price to Joseph Boggs, or order. Oh general principles of law, 
-stock contracts cannot be regarded as negotiable; but a contractor 
•may certainly make himself liable as if they were so, and the maxim, 
modus et conventio vincunt leges, applies forcibly to the case. 
And this derives additional weight from the circumstance, that un- 
til the decision of this court, in a case at Pittsburg, it was uncer- 
tain, whether counties were to be regarded as corporations, and 
liable to sue, and to be sued as such. And even now, it may be a 
matter of some doubt, what is the proper form of such contracts, 
whether in the corporate name of the county of Franklin, or as 
the commissioners of the county of Franklin. In the twenty-first 
section of the act of assembly, of the 6th of April, 1802, the com- 
missioners, are authorized to make the contract, without prescribing 
the form in which it shall be made; and the twenty-sixth flection of 
the act of assembly of the 11th of April, 1799, prescribes, "That 
the commissioners of each county within this commonwealth, shall 
have, and use one common seal, for the purpose of sealing their 
proceedings; and copies of the same, when signed ^ni sealed by the 
said commissioners, and attested by their clerk, shall be good evi- 
dence of such proceedings, on the trial of any cause in any of the 
courts within this commonwealth." Although it may be uncertain, 
yet it would rather strike me, that the contracts of the commis- 
sioners should be made in the corporate name of the county; but I 
am not disposed to reverse this cause on that objection. In Kean 
and another v. Franklin, 5 Serg. fy Ramie, 147, an objection simi- 
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kr, in one respect, to the present, was taken and decided by the 
Supreme Court. That was a suit in the name of Walter Franklin, 
President of the Orphans' Court, &c, on a recognisance given to 
John Joseph tienrtj, and his successors in office. The objection 
(which was overruled by the court,) was, that the suit should have 
been brought in the name of the executors of Judge Henry. " I 
consider,'* says Chief Justice Tilghman, who delivered the opi- 
nion of the court, " the recognisance to the president and his suc- 
cessors, the same as if it had been to the president for the time 
being." 

It has been further contended, that the bond not being taken un- 
der the authority of an act of assembly, is void. It is true, that 
there is no act requiring them to use this precaution, in relation to 
public contracts, nor is it necessary that they should be ordered to 
do so. Having the power, and indeed, being enjoined by the 
twenty-first section of the act of assembly of the 6th of April) 
1808, to erect the bridge by Contract, or otherwise, as might seem 
to them most expedient, they, as a necessary consequence, have the 
right to exact security for its faithful performance. It is a measure 
of precaution, highly necessary to the public safety; a neglect of 
which, would be highly censurable in the commissioners. But with 
what colour can the defendants object to the bond ? It U a volun- 
tary bond, forbidden by no act of assembly, and which may be 
supported at common law. It amounts to a stipulation on their 
part, which they are prevented from denying, for the maxim ap- 
plies, volenti nonfit injuria; and this distinguishes this, case from 
Beacom et al. v. Holmes. Cochran et aL v. M c Knight, 13 Serg. 
4» Rawlty 190, *x\& MKee et al. v. Stannard. Those were cases 
of bonds given to obtain a discharge from imprisonment, and evea 
varied from the conditions prescribed by the act of assembly, binding 
them to harder terms than the plaintiff had a right to exact This 
was a voluntary bond, good at common law, and contrary to no act 
of assembly, the act being entirely silent as to the form of the con- 
tract These principles are abundantly supported in an elaborate 
opinion of Judge Duncan, in The Bank qf the Northern Liberties 
v. Cresson, 13 Serg. % Ratvle, 314. 

If the public interest requires the bridge to be of stone, rather 
than wood, a departure from the recommendation of the court and 
grand jury, will not render the contract void. The recommendation 
was certainly entitled to high respect, and ought not to be disre- 
garded on slight grounds. It is not, however, absolutely binding, 
as it may well be doubted, whether the grand jury have power, 
under the twenty-first section of the act of assembly of the 6th of 
April, 1809, to designate the material of which the bridge shall be 
constructed. 

On the report of the viewers, it is the duty of the court, grand 
jury, tnd commissioners, to determine, whether the bridge » no- 



Digitized by VjOOQIC 



tki. 10, IMS.] OF PENNSYLVANIA. t5f 

(Loos and another v. Landman and others, Commissioners of the County of 

Franklin.) 

cessary, and would be too expensive for the township or townships 
to erect; which being entered of record, it becomes the duty of the 
commissioners to procure an estimate, &c. of the money which will 
be necessary to erect such bridge, and the commissioners of the 
county shall provide the same out of the county taxes, and proceed 
forthwith to have such bridge erected by contract, or otherwise, as 
shall seem to them most expedient. If they have the power, it ia 
by implication, as it is not expressly granted in the act The autho- 
rity of the commissioners is very extensive in relation to this mat- 
ter. They have a discretion, which seems to have been well exer- 
cised, as no objections have been made by the county. It comes 
with a bad grace from the defendants, who were as well aware of 
the defect of power, if any existed, as the commissioners. They 
have received their money under the contract, and wish to avoid it, 
when sued for on breach of their agreement 

The report of the viewers, as mentioned in the fourth exception, 
is no sufficient answer to this action. It was left by the court, as a 
persuasive fact for the jury, but not as conclusive of their right; and 
in this direction there was no error. The burden of proof was on 
the plaintiffs, who were bound to satisfy the jury, that there was a 
defect in the construction of the bridge. We concur in opinion with 
the Court of Common Pleas, that the bridge not being on the pub- 
lic highway, does not render the contract void. If the jury were 
satisfied, as it appears they were, that it was built near enough to 
the public road on which it was intended it should be erected, for 
thte public convenience, it is sufficient for the maintenance of this 
suit, without changing the route of the road, as prescribed by the 
«ct of assembly of the 1st of March, 1815. 

Judgment affirmed. 
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(GREENFIELD and another against YE ATE S and others, for 
the use of the Directors of the Poor, &c. of Franklin County. 

IK ERKOB. 

A bond given to A. and B., who were directors of the poor, maty be sued in 
their names for the use of the directors of the poor, though they constituted 
a body corporate. 

Where a bond is directed by statute, to be taken by a corporate body, but no 
form is prescribed, it is good, though taken in the name of individual mem- 

. bers, as obligees. 

Erbor to the Court of Common Pleas of Franklin county. 
The opinion of the court was delivered by 

Rogers, J. — It is admitted, that at the date of the bond, on 
which suit is brought, the plaintiffs, Thomas Yeatts, Jacob Heck, 
and Andrew Thompson, were directors of the poor and house of 
employment, for the county of Franklin. But it is contended, 
that being incorporated by the act of assembly of the 1 1 th of March) 
1807, the suit should have been brought in their corporate name, 
and not in the name of the obligees, for their use. Without saying, 
whether a suit brought in that form, might not have been sustained, 
(of which there may be some doubt,) we are clearly of opinion, this 
action may be supported, upon the principles stated in Long et al. 
v. Lav/man et al., decided at this term. It is the contract of the 
defendants, and it is not for them to complain of a suit which hat 
been entered in strict conformity to their agreement; volenti non 
Jit injuria. The only difference between the cases is, that in Long 
v. Laufman, the bond was given to the commissioners for the 
time being, and to their successors, and in this it is to the directors 
individually, without binding themselves to their successors in of- 
fice; although the whole contract shows, it was for the benefit of 
the corporation, for whose use this suit has been brought 

The next objection goes to the bond, which it is contended, is 
void; because, it is not taken in their corporate name. In the fourth 
section of the act of assembly of the 1 1th of March, 1807, they are 
incorporated by the name of, The directors of the poor and house of 
employment, of the county of Franklin, and are directed to appoint 
a treasurer annually, who shall give bond, with sufficient surety for 
the faithful discharge of the duties of his office. Although the bond 
is ordered, yet the form is not prescribed; and 1 am unwilling 
to believe, that where the provisions of the act of assembly have 
been substantially complied with, it avoids the bond. And this 
seems to be the distinction in Armstrong et ah v. The United 
States, 1 Peters 9 Rep. 47. " Where a bond, required by a statute, 
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is taken, it ought to conform in substance at least, to the requisi- 
tions of the statute; and if it go beyond the law, it is void, at least, 
as far as it exceeds those requisitions." And in The Bank of the 
Northern Liberties v. Cresson, 12 Serg. fy Rawle, 314, inasmuch 
as the statute did not prescribe the form of the bond, a variation 
from the rpquisitionsof the statute, was held, not to avoid the con- 
tract And the case was illustrated by a decision which had been 
had on the statute, 23 Hen. 6, restricting bail bonds to be taken by 
sheriffs. The nature and form of the security are given by statute; it 
is to be by bond, and, therefore, an agreement in writing, made by 
a third person, is void; because, the statute giving the bail bond, 
declares, " that if the sheriff takes an obligation in any other form, 
it shall be void; but if a bond is given to the plaintiff in another 
form than that which the statute prescribes, it is valid." 12 Serg. 
4r Rawle, 314. 2 Saund. 60, a. No. 3. 

It would appear to be reasonable, that corporations should have 
the same power as individuals, and in such case, a bond, taken in 
the name of another, is good; and where the interest appears, it is 
protected by the court Besides, if the corporation cannot recover 
on the ground that the instrument is void, the same rule must ap- 
ply where they are defendants. In Pennsylvania, bank bills are 
not always taken in the name of the company. It would be dan* 

Srous to establish a principle, which would cut the banks loose 
>m such contracts. 

Judgment affirmed. 



[CHAMBiMiumo, OcToaia 28, 1828.] 

I HERBAUGH, Assignee of ZENTMYER, against ZENT- 

MYER. 

IN ERROR. 

A father agrees to convey land to his son for the sum of six thousand dollars, 
with certain reservations; by one of which, the son engaged, for himself and 
his assigns, to give to his lather yearly, and every year, twenty bushels of 
wheat, twenty bushels of rye, and twenty bushels of com; also, two good 
loads of hay, &c. A conveyance is made, referring to the articles, and posses- 
sion taken by the son. Held, on a purchase of the son's estate at sheriff's sale, 
that this is a rent, and the covenant to pay it runs with the land, and binds 
the vendee. 

Erbob to the Court of Common Pleas of Franklin county. 

The opinion of the court was delivered by 

Rogers, J. — This is a clear case. Christopher Zentmyer, by 
articles of agreement, agreed to convey to his son, Daniel, a tract 
of land, for the sum of six thousand dollars, with certain resem* - 
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tions, and among others the following: — "The said Daniel Zent- 
tnyer engages to give to his father, Christopher Zentmyer, yearly, 
and every year during his rtatural life, and the life of his wife, 
Barbara, twenty bushels of wheat, twenty bushels of rye, and 
twenty bushels of corn; also, two good loads of hay, &c." The 
article of agreement, which covenants for Daniel and his assigns, 
was carried into effect, and possession delivered by deed, in which 
there is a reference to the article. Where a covenant refers to a 
preceding instrument on which it is founded, that instrument shall 
determine the covenant Oeorge v. Bucher, 2 Pent. 140. The 
plaintiff in error was the purchaser of DaniePs interest, at a she- 
riff's sale, and the question is, whether, as the legal assignee of the 
land, he is bound by the covenant in the article. When we ascer- 
tain the nature of the covenant, the question becomes one without 
difficulty. I look upon it as a covenant to pay a rent in kind. 
Rent is defined by Lord Chief Baron Gilbert, to be an annual re- 
turn, made by the tenant, either in labour, money, or provisions, 
in retribution for the land that passes. Gilb. en Bents, 9. 2 Cruise 
an Seal Property, sect. 2, title Bents, p. 307. And the rent may 
well be reserved on a conveyance of the fee simple. 2 Crtiise, 310. 
It is a rent which issues out of the thing granted, and not a part of 
the thing itself. It is part of the annual profits. If this, then, be 
a rent, it is a covenant running with the land, and the defendant 
is clearly liable; for upon such, covenants, which concern real 
property, or the estate therein, the assignee of the lessee is liable to 
an action for a breach of covenant, after the assignment of the es- 
tate to him. 1 Chitty, 36. 3 Wilson, 25, 29. There is the privity 
of estate, which is sufficient to maintain the suit Covenants against 
assignees are of three kinds. Where the covenant relates to, and is 
to operate on a thing in being, parcel of the demise, the thing to be 
done, by force of the covenant, is f quodammodo, annexed to the 
thing demised, and shall go with the land, and bind the assignee to 
the performance, though not named. As, if the covenant is to re- 
pair a house then demised, and I may add, to pay rent, this shall 
bind the assignee, though not named. But it is otherwise, where 
the covenant relates to a thing not in being at the time of the de- 
mise; as, if it had been to build a brick wall on the land demised, 
this not being in esse when the covenant was made, it shall not ex- 
tend to the assignee, if not named. But if the covenant mentions 
the assignee, as, if the lessee covenants for himself and his assigns, 
then the assignee shall be bound by every covenant, for any thing 
to be done in the thing demised; as, to build a wall on the thing 
demised; but to any thing which is merely collateral, as, to build a 
house on some other land, then the assignee shall not be bound, 
though he is named. So, when the contract is for the benefit of 'A— 
the estate, or to support it, it shall not bind theassignee, though 
m* named. Spencer's Case, 5 Rep. 16. Bally v. Wells, 3 Wil- 
son, 26. Cockson v. Cock, Cro. Jac. 135. Dean v. Chapter 
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of Windsor's Case, 5 Co. 24. Pollard v. Shaaffer, 1 Ball. 
210. 

George Herbavgh is the legal assignee of Daniel Zentmyer, 
and as such, he is bound to pay the rent, which is a covenant run* 
ning with the land, upon the principles above-stated. It would be 
a matter of regret if the law were not so, as otherwise, a father would 
be prevented from securing a provision for himself, and at the same 
time advancing his children. There is no pretence, but that this 
was a fair family arrangement, to which the parties interested made 
no objection, as is manifest, by the substitution of the judgments 
against Daniel Zentmyer •, in lieu of those which had been ren- 
dered against the father, Christopher Zentmyer. 

Judgment affirmed. 



[CHAMBUMJUmO, Octobib 30, 1828.] 

I STAMBAUGH against YEATES. 

IN ERROR. 

After a Fieri Facto*, levied on land and returned, grain was sown on it; another 
creditor levied on the grain and sold it, and afterwards the land was sold on a 
Venditioni Exponas, issued on the first Fieri Facias. Held, that the creditor 
who levied on the grain, had the right to hold the proceeds. 

Writ of error to the Court of Common Pleas of Franklin county. 

Crawford, for the plaintiff in error. 
Chambers, contra. 

The opinion of the court was delivered by 

Huston, J. — It was admitted on the trial of this cause, in the 
Court of Common Pleas, that Robert Yeates had duly obtained a 
judgment against John Kyrne in the Court of Common Pleas of 
Franklin county, and issued a Fieri Facias to Jiugust Term, 
1824, which was levied on a tract of land. A Venditioni Exponas 
issued to November ', 1824; and an Alias Venditioni Exponas to 
January Term, 1825, on which the land was sold to Robert Yeates, 
and a deed duly executed by the sheriff. On the 4th of Aprils 1825, 
Yeates entered into possession of the land. But in March, 1824, 
a judgment had been obtained by the administrator of Wilson, 
against John Kyrne, before a justice of the peace. Special bail 
was entered, and when the stay of execution had expired, an exe- 
cution was taken out and levied in November, 1824, on the half of 
fourteen acres of wheat in the ground, being the share of John 
Kyrne, the landlord. It was sold for fourteen dollars and fifty 
cents to Stambaugh. The proof was, that the grain was put 
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id by a tenant, on the shares, on Kyrne's land; and that Kyrntj 
the landlord, was to have one-half. Nothing was said at the con- 
stable's sale about the sheriff's levy or advertisement It was 
growing on the land of-Kyrne, sold afterwards to Yeates, and of 
which Yeates came into possession afterwards on the 4th oiJlpril f 
1825. Stambaugh reaped the grain, and Yeates hauled it away, 
and this was an action of trespass against him for so doing. 

It may seem strange, that we should now be deciding what if 
personal, and what real estate, in Pennsylvania; what passes .to a 
purchaser at sheriff's sale, and what does not pass. 

He who obtaips a judgment against the owner of lands in this 
state, has thereby a right to apply to the laws to sell those lacds; 
and when sold, has a right to the amount of his judgment from the 

{proceeds of the sale; but, his judgment gives him no right to the 
ands, nor, to a certain extent, any control over them. The debtor, 
to be sure, cannot sell or lease the land, so as to destroy the credi- 
tor's right to the amount of his judgment out of the proceeds; but 
within this limit, the debtor is still absolute owner. The lands are 
not locked up; are not to he unproductive. The creditor may take 
out an execution, and may levy it on the defendant's personal pro- 
perty, (and grain growing is personal property,) alone, or on per- 
sonal property and on lands. The personal property, including the 
growing crop, will go to the creditor on whose execution the levy 
was made; though if there is an elder judgment or mortgage, the 
proceeds of the land may go to discharge such elder judgment or 
mortgage; for lands are bound from the entry of a judgment or the 
recording of a mortgage; personalty only by execution, and from the 
delivery of it to the officer. If, then, lands, and grain growing, 
may go to the different creditors, when sold on the same execu- 
tion, it would seem strange, that the sale of the land carried with it 
the grain which had been previously sold as personal property on 
another execution. In this case, the grain was not sown when the 
Fieri Facias was returned; the levy was not on grain, but on land. 
After the return of the Fieri Facias, the grain was sown, levied 
on, and sold by another creditor on another execution; then came a 
Venditioni Exponas to sell the land, and the purchaser of the 
land claims what was not bound by his judgment, not comprised 
in his levy, not in existence at the return of his Fieri Facias; and 
not directed to be sold, nor sold by his Venditioni Exponas. But this 
is not all; he claims what was legally and specifically levied on, and 
sold, and paid for by another person. Our law is not so absurd as 
to permit one man to use its process, and sell, and receive purchase 
money for a debtor's goods, and another to sell and take away the 
same goods from the first purchaser. That ever such an inconsis- 
tency should have been supposed to exist, arises from not distin- 
guishing between the law of England and of this country. There, 
lands are never sold by process of the common law courts; here, 
they are every day. There, not only lands, but every thing, part of 
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the freehold, is exempt from levy on a Fieri Facias; here, the land, 
or any of its annual products, is the subject of levy and sale, and 
may, as has been stated, go different ways, though sold on the 
same suit and execution. There, they have no waygoing crop; a 
new tenant gets all the land, and all growing on the land; here the 
removing tenant comes back to reap all he sowed. There, the. land, 
and all growing on it, are freehold; here, the land is freehold, and 
the annual product has, for many purposes, a different name, and is 
subject to different incidents. 

It haa been said, the landlord's share is rent, and rent cannot be 
levied on; and, therefore, Kyrne's share of this grain, could not be 
levied on and sold, and the purchaser got no title to it. It is easier to 
see the fallacy of this, than to exhibit this fallacy in words. A debt 
due to a person, is a chose in action, and not the subject of levy. But 
grain growing, is not a debt, not a chose in action, though it may, by 
an agreement of the parties, be destined to pay a debt; and being 
the property of him by whom the debt is due,. it is his personal 
property, and may be levied on and sold. This grain was levied on 
for Kyrnt's debt, and sold. The purchaser paid for it It was 
his by operation of law. He has done nothing to forfeit his right 
to it The law made it his, and cannot, without injustice, take it 
from him; and in this case, does not take it from him. 

Top, J. dissented. • 

Judgment reversed, and a venire facias de novo awarded. 



[CHAMBfcmSBURG, OCTOBER 30, 1828.] 

J GALLAGHER, for the use of GUSS, against KENEDY and 

another. 

IN ERROR. 

Parol evidence is not admissible to show the grounds of an order or decree of 

the Court of Common Pleas. 
The surrender of the principal, to the custody of the sheriff, on the first day of 

the term appointed for hearing, discharges the bail from his liability on the 

bond to take the benefit of the insolvent acts. 

Error to the Court of Common Pleas of Perry county. 

Crawford, for the appellant. 
Chambers, contra. • 

The opinion of the court was delivered by 

Smith, J. — Debt, by George Gallagher, for the use of Henry 
Guss, plaintiff below, and plaintiff in error, against Joseph H. Ke- 
nedy and Samuel Boss, on an insolvent bond, taken in pursuance 
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of the act of assembly of the 28th of March, 1820. The pleas were, 
payment, and performance of the conditions of the bond. Replica- 
tion, non solvit, and non-performance, and issues. Trial, and ver- 
dict for Samuel Boss, and against Joseph H. Kenedy, and judg- 
ment. 

On the trial, the plaintiff gave in evidence the above stated bond, 
dated the 4th of February, 1825, which had been approved by Judge 
Anderson, on the 5th of February. 1325, and informally assigned 
to Henry Guss, on the 12th of September following. The defen- 
dants, on their part, gave in evidence the petition of Joseph H. 
Keiiedy, filed on the 7th of April, 1825, praying the Court of Com- 
mon Pleas of Perry county, to extend to him the benefit of the in- 
solvent laws, together with the proceedings thereon, that is to say, 
the order of the court appointing the 1st day of August, 1825, to 
hear the petitioner and his creditors; and further, directing fifteen 
days' notice to be given to them, before the day of hearing; the 
continuance on the said 1st day of August, of the proceedings, on 
motion, until next term, and an order directing notice to the credi- 
tors', to be given in the Perry Forrester, more than fifteen days 
before the said term; motion of Samuel Ross, the bail of Joseph 
Kenedy, on the 7th of November, 1825, (being the first day of the 
then next term,) requiring, that the petitioner, Joseph H Kenedy, 
should be surrendered in discharge of his bail, he, being then actu- 
ally in jail, and in the custody of the sheriff; and, the order of the 
court, thereupon, directing that he should be surrendered to the 
custody of the sheriff, and be held and kept by him in pursuance of 
this order, according to law, and until he should be legally dis- 
charged; to which order Henry Guss objected at the time. 

The plaintiff's counsel then offered to show to the court, the 
grounds of the continuance of the petition of Kenedy, by the court, 
on the 1st day of August, 1825, and that it was on account of the 
sickness of the petitioner's family, and the omission occasioned by 
it, to serve his notices legally on his creditors. This evidence was 
objected to, and overruled by the court, whereupon the plaintiff's 
counsel excepted. The decision of the court below upon this offer, 
is the first error assigned by the plaintiff, in this court. The evi- 
dence was here closed, and the court charged the jury as follows:— 
" We think, the court had a right to continue the hearing of a 
case of an insolvent debtor, from term to term, upon ground laid. 
In this case it was so done, and the principal surrendered by the 
bail in discharge of his liability on the bond. We are of opinion, the 
surrender discharged the bail; but, a recovery may be had, if the 
plaintiff wishes it, against Kenedy, the principal." 

To this direction the plaintiff excepted, and has also assigned it 
for error. 

As to the first exception, the court below, believing that parol 
-evidence was incompetent to show the grounds of an order, or de- 
cree of a court, rejected the evidence offered, and very correctly. It 
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has been repeatedly ruled, that an order, decree, or judgment of a 
court, having competent jurisdiction over the subject-matter, is 
conclusive and final, and cannot be examined again, collaterally, in 
another action. It was so decided by this court in Sheet z v. Hawk, 
et at. 9 14 Serg. <$• Rawle, 173, where the record of the discharge 
of an insolvent debtor was declared to be conclusive, as to facts 
appearing in it, and that it cannot consist with the general analogy 
of the law, that, in a collateral action, there can be any inquiry on 
the facts, which they have decided. The same reasoning applies with 
equal force against the attempt to inquire into the grounds of the 
decision of a court The principle is the same, and I cannot disco* 
ver any difference. We must presume, that the court, in giving its 
decrees, has done its duty. To examine into the grounds or reasons 
of their decisions, in a collateral suit, would lead to endless inqui- 
ries, and would not comport with the welfare and peace of the pub- 
lic. Some of these principles have been recognised at this term, 
in the case of Jlsper v. Lease et al. In fact, I believe no case can 
be found, in which parol evidence, respecting the grounds of the 
judgment of a court, has been admitted. See Leg v. Leg, 8 Mass. 
Sep. 99. The court was, undoubtedly, correct in refusing evidence 
calculated to show the grounds on which it had decided, and made 
a decree in another proceeding. 

As to the objections made to the charge of the court, they are 
equally clear of difficulty. Why, I would ask, should not courts of 
justice, upon proper and legal grounds shown to them, have a right 
to continue from term to term, the trial of a cause? Has this dis- 
cretion ever been denied to a court ? Is it not constantly, nay, 
daily, exercised by all courts, justices of the peace, referees, arbi- 
trators, and every other tribunal of justice? In the case of Sheetz 
v. Hawk, it appeared, that the hearing of the insolvent debtor, was 
continued from day to day, by the court, it being the practice of 
that court When the case came before the Supreme Court, they 
said, the court below had authority so to do. The power of the 
• court, to continue the hearing of a cause, is necessary to the due 
administration of justice; for many accidents may occur, to render 
it the absolute duty of a court to continue and postpone the hearing, 
some of which are enumerated by Justice Duncan, in the case just 
referred to. I, therefore, can perceive no error in this part of the 
charge. 

But it is further insisted, that the court below also erred, in 
stating to the jury, that the surrender of the principal to the cus- 
tody of the sheriff, discharged the bail from his liability on the 
bond. The bond was conditioned for Kenedy, to appear at court, 
there to remain, and abide the final order of the court, and to com- 
ply with all things required by law to procure his discharge under 
the insolvent laws, &c For the performance of this condition by 
Kenedy, Boss become bound. I assume it, as a well established 
principle, that a surety is not answerable beyond the soope of his 
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engagement It is very evident, that in this case, Soss engaged 
that Kenedy should appear at, and abide the final order of the court, 
which final order was, that he should be surrendered to the custody 
of the sheriff in discharge of his surety. He was so surrendered. 
This surrender, then, must leave the bail in the same situation as if 
Kennedy had been actually discharged; and it is only when the peti- 
tioner is neither discharged, nor surrendered on the day on which 
he was to be discharged, that the condition of the bond becomes 
forfeited, and the bail of course liable, which is not the case here. 
The charge of the court in this, was also correct, and the judgment 



must, therefore, be affirmed. 



Judgment affirmed. 



[CflAXBBRSBUBe, OCTOBER 31, 1828.] 

I FtCKES, with notice to MYERS and DEARDOFF, against 
ERSICK and another. 

IN ERROR. 

If neither the levy on land, by virtue of an execution, nor the sale, nor deed, is 
made. subject to any encumbrance, no loose talk among the bystanders at 
the sale, no whispers or insinuations by strangers, can affect the land, in 
opposition to the record, and the acts and declarations of. the sheriff at the 
time of sale, unless in cases of fraud. 

Query, whether, if land is levied on and sold, expressly subject to an encum- 
brance, it is good. 

It seems, either the plaintiff or defendant may have such levy or sale set aside. 

Where land is mortgaged to secure an annual instalment, a Scire Facias can- 
not issue as each instalment becomes due: the party must bring ejectment, 
or proceed on his accompanying bond. 

Query, whether a mortgage to secure an annual sum during life, is necessarily 
a lien, subject to which the land must be sold on a Scire Facias. 

Writ of error to the Court of Common Pleas of Adams county. 
The opinion of the court was delivered by 

Huston, J. — This was a Scire Facias on a mortgage, sued by 
Sophia Ersick against Fickes, the mortgagor, and. the other de- 
fendants, terretenants. Fickes appeared, and confessed judgment 
The two defendants appeared, and pleaded, that they had purchased 
the land sold by the sheriff of Adams county on an execution on 
certain judgments against Fickes, and paid their money, and held 
the land clear of all encumbrances. 

The plaintiff was permitted to prove certain conversations which 
took place at a time previous to the sale, when thfe land was up 
for sale; and also, some talk among the bidders at the sale, from 
which it might be inferred, the defendants thought, or suspected, 
they were buying, subject to this mortgage. And the defendants 
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offered to prove, that in fact, they had consulted counsel, and knew, 
or believed they did not purchase subject to the mortgage. Clearly, 
if the evidence on the part of the plaintiff was legal, the defendants 
might rebut it In this case, both sheriff and crier proved, that it was 
sold absolutely, and no mention made of any lien or encumbrance: 
That Abraham Fickes, the mortgagor, requested the sheriff to have 
it cried subject to the mortgage, but this was flatly refused. And, 
we are all of opinion, that if the levy is not subject to any mort- 
gage, or encumbrance, the sale is not expressly subject to encum- 
brance, and the deed is not, that no loose talk among the by- 
standers, no whispers or insinuations from strangers, can affect the 
land, in opposition to the record, and the acts and declarations of 
the sheriff at the sale. Cases of fraud in a bidder, in circulating 
matters calculated to deter others, may be exceptions. Generally, 
by the laws of this state, a purchaser at sheriff's sale takes the land 
clear of all encumbrances, of what kind or nature soever, (ground 
rents in fee, and certain cases provided by act of assembly ex- 
cepted.) It seems to be understood, however, that if it is levied on 
and sold, and conveyed, expressly subject to some specific lien, it 
may he held subject to such lien. I would not agree even to this. 
I would say, the law sells it, and directs how it shall be sold, and 
no one has power to alter this; and clearly, if either the plaintiff or 
defendant ask it, the court must set aside a levy or sale, subject to 
encumbrances; either may have a sale, according to law. 

The. associate judges overruled the opinion of the President, and 
directed the jury they might find for the plaintiff. Now the instal- 
ment sued for was due some months before the sheriff's sale, and 
most clearly was no lien; but further, the act of assembly is express, 
that a Scire Facias on the mortgage, shall only issue after one 
year from the time the money is due on the mortgage. Here, the 
mortgage for two hundred and fifty pounds was to secure to S. Er- 
sick fourteen pounds nineteen shillings and four pence per year, 
during her life. It never has been supposed, a mortgage can be 
sued as each instalment falls due. The suit by Scire facias puts 
an end to the security, and sells the whole estate. But Mrs. Ersick 
was not without a remedy; she might sue on the bond which ac- 
companied the mortgage; or she might have brought ejectment, and, 
if her mortgage was still a lien, recover, and hold possession to pay 
herself. There was, then, error in saying the Scire Facias could 
be supported at all. 

A matter was discussed, which does not appear on the record; 
viz. Whether this encumbrance, being a mortgage to. secure a cer- 
tain sum annually to Mrs. Ersick, during her life, was not neces- 
sarily a lien, subject to which the land must be sold, and continue 
during her life. On this subject the court give no opinion; for 
myself, I have one. The policy of our laws, and the welfare of 
debtors and creditors, require, that sales should be untrammelled. 
In England, the judges have been astute to get clear even of acts 
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of parliament, restraining free alienation, and it is not easy to find 
a reason to justify a court in encouraging devices to perpetuate en- 
cumbrances. 

Judgment reversed. 



[Chajcbersbubo, Octobbb31, 1828.] 

I 2 77^j STUMP and others against FINDLAY and others. 

2 K 1681 IN ERROR. 

28 SC «465| 

Devise "to A. during his natural life, and, after his decease, jf he shall die 
leaving lawful issue, to his heirs, as tenants in common, and their respective 
heirs and assigns for ever; but, in case he shall die without leaving lawful 
issue, then to ft, the brother of A, to hold to him, his heirs and assigns for 
ever:" r Hcld % that A took an estate for life; that A's. issue, as tenants in 
common, and B. took, respectively, contingent estates in remainder, but one 
of which remainders could ever "become vested; and, that neither of these, 
remainders could become vested, till the death of A. 

In a common recovery, the tenant to the praecipe must be tenant by a legal 
title. Where, therefore, a recovery was suffered, and the title of the tenant 
to the praecipe rested only in articles of agreement: Held, that the recovery 
was void. 

A common recovery, whether it is valid or void, works a forfeiture of the par- 
ticular estate. Where A. had an estate for life, and the issue of A., as tenants 
in common, had contingent, concurrent estates in remainder, and a recovery 
was suffered by A. of the whole estate: Held, that, although the recovery 
was void, for want of a good tenant to the praecipe , the estate of A was for- 
feited by the recovery, and the contingent remainders of his issue were con- 
sequently destroyed. 

Error to the Court of Common Pleas of Franklin county. 

John Findlay, Samuel Findlay, John Palmer, and Mary, his 
wife, who was formerly Mary Findlay, the plaintiffs below, and 
defendants in error, brought an action of ejectment for one hundred 
and thirty-two acres and ninety-nine perches of land, against John 
Slump, John Myers, and their tenant, the defendants below, and 
plaintiffs in error. The jury found a verdict for the plaintiffs 
below. 

The title of thet plaintiffs below was as follows: In 1765, John 
Findlay, Sen. the father of the plaintiffs below, claimed five hun- 
dred acres of land, of which the premises in question are a part, 
under a warrant to John Kerr, for one hundred acres, on which 
warrant, a survey, including the greater part of the land thus 
claimed, appeared to have been made by Samuel Lyon, then an 
assistant to the deputy surveyor. Of thiS survey, a rough draft, 
bearing no date, nor reference to any authority or office title, haj* 
been found in the office of the surveyor, some time before the trial 
in the court below, but was subsequently lost 

In 1768, John Findlay, Sen. conveyed two hundred and eight 
acres of this tract to his son James, and in 1783 he devised the) 
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residue, including the premises, as follows:* "I give and bequeath 
to my son, John Findlay, (the father of the plaintiffs below,) all 
that plantation and tract of land whereon 1 now dwell, together 
with the appurtenances, to hold to him, the said John Findlay, 
during his natural life. And, after my son John's decease, if he 
shall die leaving lawful issue, I give and devise the same to his 
heirs, as tenants in common, and their respective heirs and assigns 
for ever. But, in case my said son John shall die without leaving 
lawful issue, I give and devise the same to my son, James Find" 
lay, to hold to him, his heirs and assigns, for ever." 

John Findlay, Sen. died in 1783, and John Findlay f the de- 
visee above named, and father of the plaintiffs below, died in 1801. 

The defendants below claimed under the following title. In 1788, 
James Findlay 9 the son of John Findlay, Sen. obtained a warrant 
for two hundred acres, in the name of his own son, John Findlay, 
the second, and in 1790 he had a survey of one hundred and thirty- 
two acres, and ninety-nine perches, the premises in question, made 
by Matthew Henderson; against the acceptance of which, John 
Findlay , the devisee, entered a Caveat, in 1791. In 1790, a re- 
survey was also made by Henderson, on the warrant to John Kerr, 
in 1749, of two hundred and fourteen acres, and some odd perches; 
of which tract the plaintiffs below were now in possession, and which, 
with the premises in question, made the tract of three hundred and 
forty-seven acres and nineteen .perches, mentioned hereafter. 

In 1793, John, the devisee, entered into articles of agreement 
with his brother James, and his nephew, John Findlay the second, 
in wnich he declared, that he claimed the land devised by the will 
of his father, for the purchase of the premises in question, and he 
afterwards received, in the same year, conveyances of the premises 
from both of them. In 1794, John, the devisee, conveyed eleven 
and a half acres of the premises to Myers, one of the defendants 
below, and plaintiffs in error. 

In August, 1797, articles of agreement were entered into be- 
tween John Findlay, the devisee, and George Hetich, and Sa- 
muel Riddle, for the conveyance of the remainder of the premises. 
In December, 1797, a common recovery, with double voucher, was 
suffered of the premises in Franklin county, in which Joseph 
Parks was demandant, Hetich and Riddle were tenants, John 
Findlay, the devisee, was first vouchee, and Yost Riddle second 
vouchee. In April, 1798, Parks conveyed the premises to John, 
the devisee, in trust, to convey the same to Hetich and Riddle, and 
on the same day a conveyance was accordingly made to them by 
the said devisee. In December, 1798,. a patent was procured by 
Hetich and Riddle, covering the tract thus conveyed to them, and 
in March, 1799, Hetich and Riddle conveyed one hundred and 

* Vide, a question on the construction of this will, Fmdla^s Lessee v. Riddle* 
SBirm. 139. 

VOL. II. Y 
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twenty-one acres, the aforesaid remainder of the premises, to 
Stump, one of the defendants below, and plaintiffs in error. 

On the trial, the plaintiffs below, after having given evidence that 
the draft of the survey made by Samuel Lyon had been found in 
the office of the surveyor, and had been subsequently lost, offered 
to give parol evidence of its contents, by Archibald Fleming, Esq. 
the deputy surveyor. The defendants objected, but the court ad- 
mitted the evidence, and signed a bill of exceptions. The admission 
of this evidence was the first error assigned. 

The court below, in their answers to some of the points proposed 
by the counsel, charged the jury as follows: "The plaintiffs' claim 
and title appear to be merely equitable; a settlement right only* 
The draft is not evidence of title in the plaintiffs to the land, in the 
possession of the defendants; nor is it a survey by the proper offi- 
cer, on any warrant. It appears, at best, to be a mere private sur- 
vey, and circumscription of boundary; which, if known to the 
neighbourhood, and claimed by right of settlement, and such set- 
tlement were duly continued, would, at least after the act of assem- 
bly, allowing four hundred acres to be surveyed on warrants, and 
provided the boundaries were reasonable, give an equitable title to 
the three hundred and forty-seven acres, and nineteen perches. " 
This was the second error assigned. 

The court also charged the jury: "There is nothing in this case 
which calls upon the jury to presume any thing for, or any thing 
against, the common recovery. 

" The regularity of the common recovery, and of the proceedings 
necessary to constitute it, does not appear to be Called in question by 
the plaintiffs. 

" The estate of John Findlay, the devisee, under his father's 
will, was not an estate tail, but an estate for life only; and the es- 
tate in remainder of the plaintiffs is no,t barred by the common re- 
covery." This was the third error assigned. 

The case was twice argued before this court; the second argument 
being confined to the third error. 

Q. Chambers, and J. Chambers, for the plaintiffs in error. 

1. The admission of the witness, to prove the contents of the draft, 
is not warranted by any decision of the court. But the draft itself, 
if produced, would not have been evidence. It did not appear to 
have been the official act of any deputy surveyor, nor to represent 
any survey made on the ground. It had no date; it recited no war- 
rant, or other authority, under which it was made. It furnished no 
evidence by whom it -was made, nor that any surveying fees had 
been paid. Miller v. Carothers, 6 Serg. fy Rawle, 215. 

2. The draft, if evidence of any thing, was evidence of a survey. 
John Findlay, Sen. being the owner of Kerr's warrant for one 
hundred acres, his title was by warrant, and not by settlement 
Bonnet's Lessee v. Devebaugh, 3 Binn. 191. The court erred 
also in charging, that more than three hundred acres could be taken 
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under a settlement right. The custom was, to take three hundred 
acres, and no more. Davis 9 s Lessee v. Keefer, 4 Binn. 161. The 
owner of an improvement right might take three hundred acres, or 
<ts much less as he pleased. Gordon v. Moore's Lessee, 5 Binru 
136. Ellis y. Different Agents, 2 Smith, 167. A settler is en* 
titled, to three hundred acres only, and cannot claim ten per cent 
additional, if there is any interfering right. By the act of the 1st 
of April, 1784, sect. 4, four hundred acres might be taken on a war- 
rant Act 2lst December, 1784. Act 3d April, 1793, sect. 3. 

3. The court erred, in charging, that the estate in remainder 
of John, the devisee's children, was not barred by the eommon re- 
covery. The case of Findlay v. Riddle, 3 Binn. 139, we con- 
ceive, decides this point. If the remainder vested in the son of 
John Findlay, the devisee, who was born before the recovery, and 
that child had died during his father's life, the remainder of James 
Findlay would have been defeated, contrary to the devisor's in- 
tent A fee cannot be limited on a fee, at common law. But there 
may be several contingent estates in fee, one of which may become 
vested by the occurrence of a particular event, and then all the 
others are destroyed. Fearne, 372, 373. Dunwoodie v. Reed, 
8 Serg. fy Rawle, 435. Abbott v. Jenkins, 10 Serg. fy Rawle, 296. 
Here, the remainders were contingent until the death of John, the 
devisee; and were barred by the common recovery, suffered in Decern' 
ber, 17 97. lSalk.229. Loddingtonv.Kime,L.Ray.203. 2 Black. 
Comm. 171. The proceedings in the recovery may be supported, 
according to the laws of Pennsylvania. The articles of agreement 
between John Findlay, the devisee, and Hetich, and Riddle, gave 
them an estate, which, in Pennsylvania, may be regarded as the 
legal estate. But, if there was error in the recovery, it was good 
till reversed, and seven years having elapsed, it cannot now be re- 
versed. Act of the 13th of April, 1791, 1 Sm. Laws, 205, note. 
3 Sm. Laws, 34. The roll of the recovery declares a writ of sei- 
sin to have been issued, and the sheriff returned, that he had deli- 
vered seisin. The recovery here wrought a forfeiture, although it 
might not bar a tenancy in tail. 4 Cruise, Recovery , c. 3. 1 Cruise, 
94, Estate for Life 9 s. 99. It is a forfeiture, when it is impliedly 
admitted in a court of record, that the reversion is in a stranger. 
2 Bac. Abr. 507, 4 Cruise, Recovery, c. 12. s. 1. So, where a te- 
nant for life claims the inheritance. Co. Litt. 252, a. 3 Bac. Abr. 
570. 4 Cruise, Title, 36. c. 12, 31. 2 Leon. 66. 4 Leon. 132. 
Coventry on Recoveries, 53. Willes, 343. A fine, although void, 
works a forfeiture. 4 Com. Dig. Forfeiture, A. 2. 4 Cruise, 504. 
Lyle v. Richards, 9 Serg. $ Rawle, 329. 

Dunlop and M'Cullough, for the defendants in error. 

1. The original draft was evidence, and was proved to have been 
lost John Findlay, Senior, was assignee of Kerr's warrant, for 
one hundred acres; and the draft was some evidence of a survey on 
that warrant Boyles v. Johnston** Executors, 6 Binn* 126. 
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Sprout v. Plumsted's Lessee, ABinn. 189. Miller v. Carothers, 
6 Serg. fy Rawle, 215. Leazure v. Hi I leg as, 7 Serg. fy Rawle, 
313. Hoover v. Gonzalus, 11 Serg. fy Rawle, 314. 

2. A settlement right was not limited to three hundred acres, 
after it was allowed to take a warrant for four hundred acres. A 
settler, by circumscribing his claim by an unofficial survey, may 
gain a title by his settlement right, if the quantity be no more than 
the law allows. Gordon v. Moore's Lessee, 5 Binn. 136. But, if 
this was error, it was not injurious to the defendants below, and is, 
therefore, no ground for reversing the judgment. Gibbs v. Cannon, 

9 Serg. fy fiawle, 202. Graham v. Moore, 4 Serg. fy Rawle, 467. 
A tenant for life cannot set up an outstanding title in a third person, 
against the reversion. Van Horn v. Fonda, 5 John. Ch. 388. 
M'Pherson v. Cunliffe, 11 Serg. fy Rawle, 427. Cau/man v. 
Presb. Congreg. 6 Binn. 59. 

. 3. It is admitted, that the estate of the plaintiffs below was origi- 
nally a contingent remainder, but it became vested on the birth of 
the eldest son of John Findlay, the devisee, who was born before 
the recovery was suffered; and it afterwards opened, to let in the 
subsequent children, as tenants in common with the eldest 2 Black. 
Comm. 169. Cruise, Remainder, c. 1. ss. 32, 45. A devise to 
one and his sons, vests when a son is born. Fearne, 232, 241. 
1 Ld. Raym. 208. Here, the word, issue, means children. Find- 
lay's Lessee v. Riddle, 3 Binn. 147. Ding ley v. Dingley, 5 Mass. 
537. Wager v. Wager, 1 Serg. fy Rawle, 374. Abbott v. Jenkins, 

10 Serg fy Rawle, 296. 2 Ves. 610. Cruise, Remainder, c. 4. s. 
24. If the devisee here had died, and left only grandchildren, they 
could not have taken, if the estate had not vested in their father. 
1 Serg. $ Rawle, 374. Clark v. Baker, 3 Serg. fy Rawle, 486. 
Geering's Lessee v. Shenton, Cowper, 411. The courts lean in 
favour of vested remainders. 5 Mass.- 537- 1 Serg fy Rawle, 374, 
381. Doe v. Provoost, 4 John. 61. Cruise, Remainder, c. 4. s. 24. 
1 Ld. Raym, 203. 10 Serg. fy Rawle, 296. Dying without law- 
ful issue, means an indefinite failure of issue, when applied to real 
estate. 1 P. Wms. 667. Cowper, 410. 3 Serg. $ Rawle, 477. 
But this is not such a recovery as will bar the contingent remain- 
ders. It was suffered in December, 1797, and Hctich and Riddle 
were not legal tenants to the praecipe. The deed from John Find- 
lay, the devisee, to Hetich and Riddle, was not executed WW April, 
1798. When the recovery was suffered, their only title was under 
the articles of agreement. The tenant to the praecipe must be the 
tenant to the legal estate, at least before judgment is rendered on the 
recovery. Cruise, Recovery, c. 2. ss. 1, 16. 2 Black. Comm. 359. 
Pigolt on Recov. 2d. ed. 28. Cruise,. Recovery, c. 2. s. 1. c. 14. 
s. 16. There must be fifteen days between issuing and returning 
the writ of seisin, which is not the case here. Unless there be a 
writ of seisin, nothing is gained by the recovery. Lewis v. Whi- 
thorn, 2 Strange, 1185. Unless the writ is good, there is no for- 
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feitare of the life estate. 9 Serg. fy Rawle, 347. Swann v. Broom, 
3 Burr. 1596. 2 P. Wins. 177. 3 P. Wins. 363. Judgment in 
common recovery, not executed by writ, of seisin, has no manner 
of operation. Cruise, Recovery, c. 10. s. 16. c. 6. s. 3. Warren 
v. Greenville, 2 Sir. 1129. 1 Mod. 117. ' Case of Lord Say and 
Seal, 10 Mod. 40. Bridges v. Duke of Chandos, 2 Burr. 1065. 
Lyle v. Richards, 9 Serg fy Rawle, 343. An entry is absolutely 
necessary to put an end to the estate. Fearne, 247, 323. 

The opinion of the court* (Duncan, J. taking no part, having 
been counsel for the plaintiffs in error, and Tod, J. also taking no 
part, having ruled the cause below,) was delivered by 

Gibson, C. J. — The essential facts of the case are these: In 1765, 
John Findlay claimed five hundred acres of land, including the 
premises in dispute, on a warrant for one hundred acres; and had 
procured Samuel Lyon, an assistant of the deputy surveyor, to 
make a survey of his claim; a rough draft of which, without date, 
or reference to any authority, or office title, was found in the office 
of the deputy. In 1768 he conveyed two hundred and eight acres 
to'his son James; and, in 1783 devised the residue to his son John 
for life, with concurrent contingent remainders to the issue of John, 
and their heirs, as tenants in common; and, in the event oi John's 
leaving no issue, to James, in fee. The plaintiffs claim as the 
children of John. 

The defendants claim paramount the will; and they also resist 
the title of the plaintiffs under the will, on the ground, that the 
contingent remainder limited to them, was barred by a common re- 
covery suffered by John, the tenant of the particular estate. 

The paramount title is this. In 1785, several years after the 
death of the testator, James, his son, obtained a warrant in the 
name of his own son, John, for two hundred acres, part of the land 
devised; and in 1730 had a survey of one hundred and thirty-two 
acres made on it, against the acceptance of which, John, the devisee, 
entered a Caveat, in 1791. But, in 1793, this same John, by ar- 
ticles, with his brother and nephew, in which he declares, that he 
claims the land, agrees to purchase their title for twenty pounds. 
Under this title, eleven acres are. conveyed in 1794 to Myers, (one 
of the defendants,) in fee; and in 1797 the residue is articled, to be 
sold to George Hetich, from whom, after he had suffered the com- 
mon recovery, whose effect on the contingent limitation to the plain- 
tiffs forms the second branch of the inquiry, title is regularly deduced 
to Stump, another of the defendants; the other defendant is their 
tenant The first question, therefore, is, whether a party, who 
claims under John, the devisee, can set up a paramount title, in 
opposition to the provisions of the will: And I am of opinion, he 
cannot 

* This opinion appears to have been drawn up for delivery at September 
Term, 1827, but, for some reason, was omitted in the publication of the deci- 
sions of that Term. 
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I am at a loss to imagine a clearer case of election. In courts of 
law, as well as of equity, no one can claim under a deed, without 
claiming under the whole of it, or take one clause, and reject the 
rest; the whole must be confirmed, or the whole abandoned. Just 
so of a will. If the testator devise the estate of Titius to another, 
and give Titius a legacy, Titius shall not hold the estate, and claim 
the bgacy; he shall not take a benefit under the instrument, with- 
out suffering the whole of it to take effect And it is immaterial, 
whether the testator believed he had a right to dispose of the estate 
of Titius, or intended to assume an arbitrary power. If Titius 
will avail himself of his bounty, he shall not disappoint his will. 
7 Wils.. Sac. app. 445. 2 Mad. Ch. 40. With the exception of a 
single case, the doctrine in regard to wills, has been held as broadly 
as f have stated it, from Noyes v. Mordaunt 9 2 Vern. 581, to the 
present day. In the excepted case, {Forrester v. Cot ten, Jlmb. 
388,) it is true, Lord Keeper Henlt expressed great doubt, whe- 
ther such a condition (as he called it,) can be coupled with a partial 
estate, as the devise would be good, or otherwise, just as the devisee 
in remainder, should submit to the will.* I trust it will be considered 
no disrespect to say, the doctrine was then newly sprung up, and 
its principles were perhaps imperfectly explored; for it is certainly 
now held, that the equity, in cases of election, instead of being a con- 
dition, which, if not performed, induces a forfeiture, is to sequester 
the devised interest, till satisfaction be made to the disappointed 
devisee. 2 Mad. Ch. 42. And, beside, I take the principle in For- 
rester v. Cotten to have been since overruled. Such, then, being 
the rule, is the case before us within it ? A testator devises an 
estate to his son for life, who. enters, and enjoys the whole of it; 
but who, afterwards, acquires an adverse title to a part of it in fee; 
declaring, at the same time, that he already has a title, under the will. 
After this, will it be endured, that he shall set up this adverse title 
against the title of the testator? It would be a shame and a scandal 
if he could. It was his duty to perfect the testator's title, for the 
benefit of himself, and those in remainder, instead of colluding with 
an adverse claimant, who. probably was his creature, to defeat it. 
The devise of the whole was in confidence, that the devisee would 
do no act to defeat the testator's intention, as to any part: and the 
devisee having elected to take under the will, shall not be permit- 
ted to claim in repugnant rights. John, the devisee, therefore, 
must be taken to have made the purchase in aid of his former title, 
and in trust for those beneficially entitled, under the limitations in 
the will. ' 

This view of the first branch of the defence,, supersedes all in- 
quiry into the grounds of the first two errors; because, the title set 
up by the defendants, being the title of the plaintiffs, if not barred 
by the recovery, it is immaterial, whether there was an abstract 
error in admitting a witness to prove the contents of a survey, or 
in charging, that the draft was evidence of an equitable right, under 
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the testator's settlement; and that he was entitled to more than three 
hundred acres. All this was obviated, by the fact, that there was 
an available title under the warrant and survey in the name of John, 
the son of James; and that the defendants would have been estopped 
from denying the title of the testator, were it otherwise. 

Then, as to the effect of the common recovery. John Findlay, 
the devisee, having a son then living, entered into articles for the 
sale of the premises, to George Hetich, against whom, and Samuel 
Riddle, Joseph Parks brought a writ of entry; the tenants vouch- 
ing John Findlay,, and he vouching over the common vouchee, 
against whom judgment was rendered by default. The demandant 
then conveyed to John Findlay, in trust, for Hetieh and Riddle, 
from whom the defendants regularly' deduce their title; and the first 
objection by the plaintiffs is, that the recovery was void, for want 
of a good tenant to the praecipe. 

It is an elementary principle that the party against whom the 
writ is brought, must, by-right, or by wrong, have an estate of free- 
hold at the time of the judgment Here there was nothing but an 
agreement, and one which the tenant, not having paid the purchase 
money which was to precede the conveyance, had not even a right 
to have executed. In a case of this sort, there is no such thing as 
an equitable tenant to thepraecipe; for although in an adversary pro- 
ceeding, we will, to prevent a failure of justice, consider those things 
as already done which chancery would compel a party to do, there 
is no necessity for extending the rule to common recoveries, which 
are not adversary proceedings. Their effect in barring contingent re- 
mainders is exclusively technical, and strictissimi juris; and, as 
there are no equitable considerations to recommend them to indul- 
gence, the tenant for life escaping personal chastisement only be- 
cause there is no trust in the case to give a chancellor jurisdiction, 
(Co. Lilt. 290, b. Note, 249,) the parties ought to be held closely 
to technical form. But even a conveyance would not have made 
the recovery lawful, as John Findlay was a bare tenant for life, 
and by the form of conveyance usual here, could have passed no 
greater estate than was in him; so, that by the statute, 14 Eliz. c. 
8, the recovery would still have been void, for want of a subsequent 
estate of inheritance in the tenant. Something was said at the ar- 

Sment, of presuming a conveyance of an estate of inheritance from 
B >se of time; but, I believe, no case of the kind is to be found. 
After a very long possession, the surrender of a precedent lease for 
life, to enable a remainderman in tail to make a tenant to the prae- 
cipe, has been presumed; but never, after a lapse, as here, of only 
fifteen years. Something was also said about the recovery being 
good till reversed by writ of error. It isvcertain, however, that it 
may be abated by entry and plea, and consequently, in an action of 
ejectment; the law being so laid down both in Booth on Real Ac- 
tions, 11 , and Pigot on Recoveries, 156. The question, therefore, 
is, whether a void recovery, such as this, will bar a contingent re- 
mainder. 



Digitized by VjOOQIC 



176 SUPREME COURT {Chambersburg, 

(Stump and others v. Findlay and others.) 

A recovery produces such a bar by working a forfeiture of the 
particular estate. Previous to statute 32, Hen. 8,c. 31, a recovery 
barred even vested remainders, by enlarging the particular estate to 
a fee; in consequence of which, vested estates were turned to a right, 
and contingent ones irremediably destroyed. But by that statute, 
and 14 Eliz., which has superseded it, a recovery, suffered by a bare 
tenant for life, is utterly void. Still, however, it was held, in Pel- 
ham's Case, 1 Rep. 13, to work a forfeiture of the particular, estate, 
and consequently, the destruction of all remainders depending on it 
It is said not to have produced that effect here, because it was void 
for want of a good tenant to the praecipe. But it would have been 
equally void with a good tenant to the praecipe. The objection 
would be unanswerable in the mouth of a tenant in tail, who can be 
only barred by a valid recovery; but, it is of no avail in the mouth 
of a contingent remainderman, where the particular estate is not an 
estate tail, because he can be barred by no recovery which is valid. 
In delivering the opinion of the judges in Dormer v. Parkhurst, 
3JWc. 135, Chief Justice Willes said, there are many cases where 
an act may be void against another, and yet be a forfeiture to the 
person; and he gave, as an instance, the case of a copyhold tenant, a 
lease by whom is certainly void, but nevertheless a forfeiture: so in 
the case of a fine. Here the Offence of the tenant of the freehold, 
consisted in suffering himself to be vouched without counterplead- 
ing the warranty; thus attempting, by matter of record, to convey 
a greater estate than was in him, the consequence of which is in- 
disputably a forfeiture. 

But as the tenant for life had a child born before the recovery 
was suffered, it is argued, that the remainder vested in such child, 
subject to open and let in afterborrt children. 

In cases where the remainder was expressly limited to children, 
such a construction has prevailed; and had the intention clearly been 
to vest the estate in the children of John, in any event, it would 
have prevailed here. After the devise to John for life, the words 
are: "and after my son John's decease, if he shall leave lawful is- 
sue, I give and devise the same plantation and tract of land to his 
heirs, as tenants in common, and their respective heirs and assigns, 
for ever. But in case my son John shall die without leaving law- 
ful issue, I give and devise the same plantation and tract of land, 
to my son, James Findlay, to hold to him and his assigns for, 
ever." The word heirs, is to be qualified so as to mean issue, it be- 
ing plain from the context, that both these words were used in a 
sense, neither so extended as to amount to words of limitation, nor 
so restricted as to mean children. The general intent was, to give 
the estate to James in the event of John's leaving no descendant 
But this intent would be frustrated by the death of a child in whom 
the estate vested, and who had died without issue in the life time 
of John; for after a vested estate in fee, no further limitation can 
take effect, but by way of executory devise. Where two contingent 
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remainders in fee, depend on the same particular estate, both can- 
not take effect, as both depend on the same contingency, according 
to the happening of which, the one is to take effect in exclusion of 
the other. This is the familiar case of a single contingency with a 
double aspect. But the construction contended for, contemplates 
two distinct contingencies — the birth of issue, in whom the estate 
would vest in the life time of John, and the extinction of such is- 
*ue, on which it would go oyer at his death. But the latter could, 
as I have said, take place only by holding the limitation to James 
to be an executory devise, which we cannot do, as there is a preced- 
ing freehold, on which it may depend. As, then, we have two 
contingent remainders, which depend on one contingency, and both 
cannot take effect, there is no way to give effect to the general in- 
tention of the testator, but to fix the time for the happening of the 
contingency at the expiration of the particular estate. The conse- 
quence is, I am bound to pronounce, that the plaintiffs' are barred. 

Judgment reversed. . 



[CHAMBIBSBtJRG, NoVXHBXB 1, 1828.] 

SHOLLY against DILLER. 

IN ERROR. 

The probate of a paper, purporting to be a will, before the register, endorsed 
thereon, may be read in evidence on the trial of an issue of devisavit vel n<m 9 
directed thereon by the Register's Court 

ErAor to the Court of Common Pleas of Cumberland county. 

This was a feigned issue of devisavit vel non, to try the validity 
of a paper writing, purporting to be the last will and testament of 
Ludwick Backer, deceased. The plaintiff in error was defendant 
below. ' 

The plaintiff offered in evidence the paper writing, purporting to 
be the will of the said Ludwick Bucher, deceased, with the probate 
endorsed, taken by the register, and upon which letters had issued 
before the appeal to the Register's Court. This was objected to by 
the defendant's counsel, on the ground, 

u \. That this was a feigned issue, and any evidence before the 
register was ex parte, and could n6t authorize the paper to be read. 

" 2. That the subscribing witnesses must be called. 

" 3. That the issue was directed as to the validity of the will, and 
was not collateral." 

The objection was overruled, the testimony admitted, and ex- 
ception taken by the defendant 

The paper and probate were then read, and the defendant's wit- 
vol. n. Z 
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nesses were afterwards called and examined, and then the plaintiff 
examined the witnesses to the will. 

The plaintiff then requested that the probate might go out with 
the paper writing to the jury. This was objected to by the defen- 
dant, but allowed by the court; to which the defendant's counsel ex- 
cepted. The jury found a verdict for the plaintiff below. 

The errors now assigned, were the matters contained in the two 
bills of exceptions. 

Carothers, for- the plaintiff in error. — The witnesses were in 
court; these were ex parte depositions) and there was nothing to 
take them out of the general rule. 12 Serg. fy Rawle, 281, is directly. 
in point At all events, the depositions ought not to have gone out. 
5 Binn. 240, 241. 

Metzger and Alexander, contra. —Even if the depositions were 
improper, the error is cured by afterwards calling the witpesses 
themselves. *The depositions are proper to corroborate the parol 
evidence of the same witnesses. 

The opinion of the court (Rogers, J. dissenting,) was delivered 
by 

Gibson, C. J. — Wills are proved here, neither in common form, 
by the! oath of the executor, nor in solemn form, per testes, on no- 
tice to the parties; but in an intermediate manner, by witnesses 
without notice to any one. Proof in solemn form is seldom 
made, even in England, unless at the instance of a party op- 
posed to the will, and I feel confident there never has been an 
instance of it in Pennsylvania. Where the will is contested, which 
is done by a caveat, and no issue is directed, the matter is deter- 
mined by the Register's Court, the depositions being made part of 
the proceedings. Where there is no dispute before the register, the 
depositions are endorsed on the will, which is then taken to be 
proved without any formal sentence, the endorsement of the proof 
being called the probate. In the case at bar, probate was thus made; 
and on the trial of an issue from the Register's Court, the will, with 
the probate endorsed, was permitted to go to the jury, the witnesses 
themselves being subsequently examined. The objection is to the 

Cobate, which is alleged to be not only a deposition, which cannot 
admitted where the witness may be had, but a deposition ex parte* 
It is> however, not an ordinary deposition, but proof taken in the 
cause, and in the course of a judicial proceeding, of which, it was held, 
ia Ottinger v. Qttinger, 1 7 Serg. & Xawle 9 l42, all parties in interest 
are bound to take notice. All then, that is necessary to secure those 
parties from the possibility of injury, is to give them an opportunity 
to cross-examine the witnesses at the trial. Even the want of this, 
would not be an objection if the witnesses were dead, as was deter- 
mined in the case just cited. 1 perceive no difference in this respect, 
between the probate of a will, and the probate of a deed, under the 
recording acta. It is true, the latter is necessarily offered only in 
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a collateral proceeding, and here the probate was offered on appeal 
from the probate itself. IJut it by no means follows, because the 
proceeding on appeal is de novo, that so must be the proof of every 
contested fact. On appeals to this court, we have invariably received 
depositions taken below; and I see no reason for a different prac- 
tice in respect to an appeal from the register. Had the Register's 
Court decided the matter, it would, undoubtedly, have received the 
proof taken by the register, subject to explanation, by a further ex- 
amination; and if so, I cannot imagine a reason for a different rule 
of proof before a tribunal to which that court had referred the de- 
termination of the facts. His supposed, that the point before us 
was decided in Cowden v. Reynolds, 12 Serg. fy Rawle, 281. 
There, the plaintiff offered the will to the jury with the probate en- 
dorsed; and the court would not suffer the will to be read without 
proof of execution. Now, in relation to this, the Chief Justice 
said, that the plaintiff was entitled to lay the will before the jury, 
without any evidence of execution; not, indeed, as proof of its own 
validity, but to let them know what they were to try. In other 
words, that the court should not arrogate to itself the very fact 
which the jury was empannelled to determine. He did not put the 
matter on any supposed effect of the probate as proof of execution, 
but decided, that the will* might be read in the absence of all proof; 
consequently, the decision of the present point was unnecessary* 
There is not one word said as to the , competency of the probate. 
In the case of deeds, mistakes similar to that in Cowden v. Rey- 
nolds, had been made on the issue of non est factum, for want of 
discriminating between evidence to the court, preliminary to intro* 
during the instrument collaterally, and evidence to the jury of the 
very fact in issue; and in those cases, we held, in the same way, that 
the deed ought to go to the jury, without proof in the first instance. 

I know of no question more unimportant in its consequences than 
this. If the witness persist in proving the fact, the fiwce of his evi- 
dence cannot be increased by his evidence before (he register; and 
should he retract, he will do so with a certainty, that that evidence 
will then be introduced to impeach him. It is, therefore, of little 
consequence, when the probate is read; or, where the witness is 
consistent, whether it be read at all. 

If, then, the probate were properly admitted to the jury, it seems 
to be such a document as they might take out with them. But 
were that otherwise, it is not a ground to disturb the verdict, as was 
intimated in •Alexander v. Jameson, 5 Binn. 238, and directly 
decided in M* Cully v- Barry 17 Serg. # Rawle, 445, at the last 
term at Pittsburg. 

Judgment affirmed. 
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MUNTORF and another against MUNTORF. 

IN ERROR. 

Id Pennsylvania, an executor plaintiff is bound to pay costs to the defendant in 
case of nonsuit, or verdict for the defendant, as well where he necessarily ' 
sues in his representative character, as where the cause of action arises after 
the death of the testator. 

But costs accrued since the testator's death, are not a lien on his lands as against 
a purchaser. 

Error to the Court of Common Pleas of Adams county. 

Stevens, for the plaintiff in -error* 
Carothers, contra. 

The opinion of the court was delivered by 

RoasRS, J. — Entertaining the opinion we do, it will be unne- 
cessary to consider all the points which have been pressed upon us 
in the arguments of the counsel. This was an action of ejectment, 
to recover a tract of land of one hundred and eleven acres and 
twenty-two perches, in the possession of the defendant. The pro- 
perty, in question,' wa9 part of the estate of John Muntorf, the 
elder, and as such, descended to his heirs; and was taken at the 
appraisement by John Muntorf, who entered into a recognisance 
on the 17th of January, 1823, to pay to the respective heirs their 
shares of the appraised value. On the same day, John Muntorf 
assigned the property to Elizabeth and Catharine Muntorf, at an 
advanced price of one hundred and twenty-one dollars. Their agree- 
ment was duly proved the 6th of October, 1825, and recorded the 
2d of November, 1825. Some part, although not all the purchase 
money has been paid, and they are now in possession, and have 
been since the purchase. It appeared in evidence, that to April 
Term, 1821, John Weiman, Esq. and Herman Weiman, adminis- 
trators of John Muntorf, deceased, brought an action of debt on 
a book account, against Henry Muntorf The cause was arbitrated, 
and the arbitrators reported, no cau*a of action, and that the plaintiffs 
pay all costs of suit The plaintiffs appealed, and on the 13th of 
November, 1823, a verdict was rendered for the defendant A Fieri 
Facias was issued for costs to January Term, 1824. There was a 
levy and condemnation of the land,' *nd John Muntorf became the 
purchaser at the sale by the sheriff, and on the 3d of August, 1826,' 
a deed for the premises was acknowledged in open court to John 
Muntorf, who, by deed, on the 3d of November, 1826, conveyed 
the property to Henry Muntorf This ejectment is brought by 
Henry Muntorf, to recover the possession from Elizabeth and 
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John Mxintorf, tenants in possession. These are all the facts which 
aire material to the point on which this cause turn^. 

By the statute, 23 Hen. 8. ch. 15, which has been extended to 
Pennsylvania, it was enacted, that in trespass upon the statute 5 
Richard, 11, debt, covenant, detinue, account, 'trespass on the case, 
or upon any statute for an offence, or wrong personal, immediately 
supposed to be done to the plaintiff, if the plaintiff, after the appear- 
ance of the defendant, be nonsuited, or a verdict pass against him, 
the defendant* shall have judgment to recover his costs against the 
plaintiff, to be assessed and taxed by the discretion of the judge or 
judges of (he court, where such action shall be commenced or sued; 
and shall have such process and execution for the recovery of the 
same against the plaintiff, as the plaintiff should or might have had 
against the defendant, in case judgment had been given for the 
plaintiff 

This statute, although extended to this state, has received a dif- 
ferent construction from that given in England. In the latter 
country, although executors and administrators are not particularly 
excepted out of the statute 23 Hen. 8, ch. 15, yet, as that statute 
only relates to contracts (as is there said,) made with, or wrongs done 
to the plaintiff, it has been uniformly holden, that, they are not lia- 
ble for. costs, upon a nonsuit or verdict, where they necessarily sue 
in their representative characters; as, upon a contract entered into 
with the testator or intestate, or for a wrong done in his life time. 
But where the cause of action arises after the death of the testator 
or intestate, and the plaintiff may sue thereon in his own right, he 
shall not be excused from the payment of costs, though he bring the 
action as executor or administrator; as, upon a contract, express or 
'implied, or in trover, for a conversion after. the death of the testa- 
tor or intestate. Vide 2 Tidd, 892, 893. 2 Bac. Jib. 46, 47. 3 
Com. Dig. 241. 1 Salk. 207. Sager on Costs, 94. 

Although this be the undoubted law in England,yet the construc- 
tion has been uniformly held to be otherwise in Pennsylvania, and 
for a superior reason. There is an obvious justice, that a man against 
whom a vexatious suit has been brought, should recover his costs, 
and it is nothing to him ori whom the costs fall, whether on the es- 
tate, or the executor personally. In all cases, the defendant reco- 
vers costs as well against executors wh6 necessarily sue in their re- 
presentative character, as when the cause of action arises after the 
death of the testator or intestate. The same principle extends to 
trustees for insolvents: the fund that is to be benefited by the re- 
covery, bears the costs in case of failure. If the executor or admi- 
nistrator abuses his trust, there is full power lodged in the Orphans' 
Court to correct the abuse. In such case the claim of costs is 
stricken out of the administration account, and made to fall, as is 
just, on the administrator, or executor, personally. The distinction 
which prevails in England, has not obtained in this state; and I 
have no doubt, there are some titles held under the law as now ex- 
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pounded. It is a question of construction, and the practice is very 
general, to give costs without regard to the subtle distinction in 
England, and there would be danger, if we were 'so inclined,, (as 
we are not,) to disturb it And this does not interfere with the case 
of Musser and others, Administrator* of Charles, v. Good and 
another , 11 Serg. fy Rawle, 247. That was an attempt to charge 
the administrator personally, with payment of costs, where the exe- 
cutors had discontinued the suit. 

But considering this point as settled, another question will arise, 
whether costs, which have accrued since the testator's death, are a 
lien on the lands in the hands of a purchaser; and the court are of opi- 
nion they are not It has been repeatedly decided, that lands are 
assets sub modo in the hands of the administrator, for the payment 
of debts; but whether they can be taken for costs which have ac- 
crued since the testator's decease, has never yet been decided, nor 
is it intended to give any opinion upon this point We, however, 
adjudge, that costs are. not a lien on the land, although debts are, 
and we take the distinction between debts and costs. It would be 
extremely inconvenient to say, that costs, which have arisen since 
the testator's death, or disposal of the property, should he a lien on 
the lands, so as to subject them to sale in the hands of a purchaser. 
A purchaser has the means of ascertaining the debts against an es- 
tate with some certainty, but he would have no mode of guarding 
himself against costs which were created after his purchase. The 
doctrine of the plaintiff's counsel would leave him at the mercy of 
the adminstrator or executor. 
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I LEASE and another against ASPER. 

IN ERROR. 

J, X, being in custody, gave bond with surety, conditioned to appear, and 
" make application tor the benefit of the several acts of assembly, and for the 
relief of insolvent debtors, and surrender himself to the jail of the county of 
C, in case, on his said application, the court should remand him to custody, 
and that he should do all things required by law to procure his discharge." 
Heldy that this condition imposed no harder terms than the bond required by 
the act, and was substantially in conformity with the law. 

Parol evidence is not admissible to show, that the Court of Common Pleas 
ought to have discharged a petitioner* instead of rejecting his petition. 

Error to the Court of Common Pleas of Cumberland county. 
The plaintiffs in error were defendants below. 

Watts, for the plaintiffs in error. 
Alexander and Metzgar, contra. 
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The opinion of the court was delivered by 

Rogers, J. — This is a suit brought upon a statutory obligation, 

fiven by the defendants to the plaintiff. George Asper issued a 
Capias ad Satisfaciendum on a judgment rendered against Jacob 
Lease; and for the purpose of obtaining his discharge, Lease exe- 
cuted the bond in question, with John Meixwell as his surety, 
with condition underwritten: — 

" That the said Jacob Lease shall be, and appear, &c. and make 
application for the benefit of the several acts of assembly, and for 
relief of insolvent debtors, and surrender himself to the jail of the 
county of Cumberland, in ease, on his said application, the court 
should remand him to custody, and that he should do all things re* 
quired by law to procure his discharge/' 

It is contended, that there is no authority to take a bond in this 
form: That the terms of the bond vary from the act of assembly of 
the 28th of March, 1820. When we consider, that by the execution 
of the bond, the defendants procured Lease's discharge from custody, 
and that the plaintiff was deprived of the highest remedy known to' 
the law, and that, without the agency, and in most cases, without 
the knowledge of the plaintiff, the justice of the case does not re- 
quire that we should be very astute in finding objections to the 
form of the instrument It is the bond of the defendants, given in 
^ase of Lease, approved of by a judge in vacation, over which the 
plaintiff had no control. It purports, and is intended to be, in com- 
pliance with the directions of the act of assembly. The object wai 
well understood by the parties, and there is no hardship to award 
a forfeiture of the bond, to require a substantial compliance wilt 
the directions of the act of assembly. Had Jacob Lease surren- 
dered himself into custody, when the court refused to discharge 
him, he would have saved his bond. . Although the terms are usee 
in the bond, that he would surrender himself, if remanded by tht 
court, a voluntary surrender would have been a substantial compli- 
ance with the engagement, which looks to, and is made in reference 
to the requisitions of the statute. If the bond be a substantial com- 
pliance with the act of assembly, binding the defendant to no harder 
conditions than the act of assembly, the bond is not void; and this 
is in accordance with the case of Greenfield and others v. Yeates 
and others, decided at this term. Beacom and others v. Holmes, 
13 Serg. $• Bawle, 190, was the case of a bond, as the court said, 

S'ven under confinement, and to relieve the debtor from duress, 
legally required. The illegality consisted in requiring the defen- 
dant to give bond for all the debts, when by law, he was only bound 
to give bond in an amount sufficient to cover the debt on which he 
was arrested. So also in M'Kee v. Stannard, 14 Serg. fy Hawk, 
380, the defendants were bound to harder conditions than were re- 

Juired by the act of assembly. In this case, Jacob Lease is not 
ouad to harder conditions; on the contrary, the conditions of the 
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bond are substantially in accordance with the act of assembly, which 
is all that iff required in the cases decided at the present and preced- 
ing terms. 

After the admission of the bond, the defendants*offered to prove, 
that the proper affidavit, as printed in the petition, was made by 
Lease before the witness, who was the justice of the peace; and 
that by mistake, he put his name and attestation below the form of 
the assignment They also offered to prove, that the petition and 
application were rejected on the ground of the alleged defect of the 
affidavit, and that was the only objection made to his discharge. 
The evidence offered was rejected, on the ground, that the decree 
of the court, rejecting the petition, was final and conclusive. . That 
the decree of a court of competent jurisdiction, is. conclusive, and 
cannot be re-examined in a collateral action,. is too well settled to 
be now the subject of dispute. It would be useless labour, to cite 
authorities to prove the general position. In a late case, Sheet z v. 
Hawk j et al.> 14 Serg. # Bawle, 173, the Supreme Court decided, 
u That the record of the discharge of an insolvent debtor is conclu- 
sive, as to the fact of his having complied with, all things required 
ty law, to entitle him to his discharge, and cannot be inquired into 
h a collateral action.*' I cannot see a distinction between the cases; 
he principle is the same in each. Had the insolvent submitted the 
lame facts to the Court of Common Pleas, when applying for the 
benefit of the act of assembly, it may be, he would have been en- 
titled to his discharge. But this he omitted to do, and having failed 
ii his proof, the propriety of the decree of a court having jurisdic- 
tion over the whole case, is not now open to inquiry. And this 
omports with the peace of society and all the analogies of law. 

On the whole case, we are of opinion, that the plaintiff is entitled 
ti recover, and that the judgment be affirmed. 

Judgment affirmed. 
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| MORROW, for the use of the Heiw of ISETT, against BRE- ^ Jg 

NIZER. 2r 185 

220. • 88 

INMHOH. ' • » l «\ 

Where a testator orders his property to be sold by his executors, after the de- 
cease of his wife, and the monies arising therefrom to be divided among his 
children, and empowers them to rent the premises, if they cannot sell, a levy 
and sale of a share of the real estate, under a judgment against one of the 
children , does not pass any interest of such child therein. 

An action for a legacy lies against the executor, in his individual capacity; so, 
of an action for a distributive share against an administrator. 

Still, the defendant is entitled to a refunding bond. 

An executor is chargeable as such, only on the engagement or covenant of his 
testator. 

U 9eema t an executor is within the purview of the acts to compel assignees to 
settle their accounts, empowering the court to displace a negligent trustee, 
and appoint another in his stead. 

Error to the Court of Common Pleas of Cumberland county. 

Assumpsit for money had and received. The plaintiffs in error 
were plaintiffs below. 

In the court below, a special verdict was found, on which, that 
court gave judgment for the defendant 

John Brenizer, in his life time, and at his death, was seised in fee 
of a tract of land, m Allen township, Cumberland county, contain- 
ing 215 acres; and made his will, dated the 25th of July, 1805, which 
was 4uly proved and registered in Cumberland county, on the 5th 
of July , 1816, whereof the' defendant was appointed executor, and 
took upon himself the execution thereof. The said testator left 
eight children and heirs, of whom the defendant, and George Bre- 
nizer, were two. The said George having executed to Henry Isett 
a judgment note for two thousand dollars, dated the 20th of June, 
1814, judgment was thereupon confessed, and entered of record, in 
the said court, on the 1st of July* 1817, No. 269 of April Term, 
1617, the balance of the debt and interest then being fourteen hun- 
dred and two dollars, and sixty-two cents. A Fieri Facias was 
issued thereon, No. 41 of AprilTerm, 1818; in pursuance whereof, 
Andrew Mitchell, Esq. then sheriff of the said county, levied on 
the one undivided eighth part of the said land, and of another tract 
of seven acres, adjoining the same, as the property of the amid 
George Brenizer; an inquisition was held thereon, and the pro- 
perty condemned. A writ of Pluries Venditioni Exponas issued, 
No. 132, of August Term, 1819, and the said property was sold by 
the said sheriff to the plaintiffs, Morrow and Fleming, executors, 
&c in truat, for the heirs of Henry Isett, deceased. A deed was 
made, dated the 7th of August, 1819, and duly acknowledged on 
the 3d of November, 1819. 

VOL. II. 2 A 
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On the 9th of September, 1816, the defendant, David Brenizer, 
paid George Brenizer six hundred dollars, and took his receipt, in 
the following words: " Received, September 9th, 1816, of David 
Brenizer) executor of the estate of John Brenizer, deceased, six 
hundred dollars, on account of my legacy, or whatever may law* 
* fully come to my share, after the said David Brenizer, executor, 
make sale of all the real and personal estate of my father, John 
Brenizer, deceased, with lawful interest from the date above writ* 
ten. " George Brenizer. " 

The following notice was served by the defendant on Sheriff 
Mitchell, on the day of its date* and posted up on the court house 
wall, viz: 

"Sir — Take notice, that the land which you have advertised 
for sale, aB the property of George Brenizer, does, not belong to 
the said George, but is part of the estate of my father, John Bre- 
nizer, deceased, of which I am executor; and that the said George 
has no claim in the said land, being only entitled to a legacy in 
money, under the will of his father, of which I paid him six hun* 
dred dollars, on account. "David Brenizer. 

" To A. Mitchell, Esq. Sheriff of Cumberland county. 

"JluguSt 3, 1818. " 

On the 11th of November, 1819, the defendant entered into arti- 
cles of agreement with John Wist, for the sale of two hundred 
and fifteen acres; and the said Wist has paid the hand money and 
gales hitherto falling due, to the defendant, agreeably to the said 
articles. The defendant has Settled an account of his administra- 
tion of the estate of the testator, and received the monies therein 
charged to him» and paid out the monies credited to him. 

The plaintiffs are the executors of Henry Isett \ who died after 
the levy, and before the sale. These questions, therefore, arise for 
decision, viz: 

1. Was the said judgment a lien on the said George Brertfzer's 
interest in the said land? Or did the said levy, and sheriff's safe) 
transfer any right to the plaintiffs? 

$. Can a suit, under the circumstances stated, be supported at 
all* or, if it can> can it be supported in the names of the present 
plaintiffs, or must the suit be in the name of the said George Bre- 
nizer, for the use> &c. 

3. What is the effect of the said receipt) for six hundred dollars* 
on the rights of the parties? 

If the court shall be of opinion with the plaintiffs, judgment to 
be entered for them> for such sum as the court shall order; if for 
the defendant* judgment to be entered for the defendant The pa* 
pers herein referred to, to be considered as parts of this special ver- 
dict. The said Isett and his executors resided in Greensburg, 
Pennsylvania, at the times mentioned. Out of the personal es- 
tate) the defendant, as the administrator of his sifter Barbmra, re* 
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tained fifty pounds, the amount of a pecuniary legacy to her; and 
also, fifty pounds for her services, agreed to be due to her by the 
testator, on his death-bed; which sums are not credited to the de- 
fendant, in his administration account of the estate of John Brent- 
zer, deceased, and which sums were retained by the defendant, as 
administrator of the said Barbara, who died about the 6th of De- 
cember, 1820. 

The court below gave the following opinion; 

" The exception to the form of the suit is fatal. The claim for 
a legacy is not ex contractu. There is, therefore, no implied pro- 
mise to pay. It is not founded on any kind of contract Walker 9 $ 
Executors v. Wiley and Wjfe, 12 Serg. $> Bawle, 96. Wilson v. 
Wilson, 9 Binn. 557. It is a good consideration for a promise; but 
here, no express promise is alleged. 

" The defendant sold the land exclusively under the powers in 
the will. He received the money under the will exclusively, as 
executor of the estate. He held it for th$ uses of the estate, to be 
applied and appropriated under the laws of the commonwealth, and 
the provisions of the will. The will is the title by which the plain- 
tiffs claim the money. If their claim is not good, under the will, 
they have none other. The defendant, therefore, has a right to 
resist any suit against him as executor. As executor, he might have 
pleaded in abatement, the want of a refunding bond. The plaintiff, 
by shifting the liability, cannot deprive him of this right. As we 
deem this point conclusive, it is unnecessary to examine any other." 

Extract from the will. — " As to such worldly estate, &c. As 
soon as convenient, after my decease, all my property, real and 
personal, shall be sold at public sale by my executors, hereinafter 
named, and the monies arising therefrom, to be equally divided 
among my nine children, excepting Barbara is to have fifty 

Kunds mere than any of the rest of my children; to be paid to her, 
my executors, out of the first money that comes to hand arising 
from my estate. And, as I have already advanced to John fifty 
pounds, for which he has given me a bond, it is my will, that my 
son John shall not receive any more monies arising from my estate, 
until each of my other children shall be made equal with him, 
&c Out of the monies arising from my personal estate, and hand 
money of the plantation, all my children shall be .made equal, ex- 
cepting Barbara's fifty pounds, over and above any of the rest of 
my children. And all the sums charged against my children in 
my book, to be settled out of the first monies arising out of my es* 
tate, still reserving Barbara's fifty pounds. After all are made 
equal, the residue of the purchase money of my plantation to be 
equally divided among my nine children, to wit, &c. to them, their 
heirs and assigns for ever, to be paid to them as hereinafter dw 
rected. 

" And it is my will, that my executors shall have full power to giv# 
a clear and indisputable title to the purchaser, or purchasers, of my 
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lands. And, if my executors should not be able to sell my lands, 
shortly after my decease, it is my will, that they shall rent the place 
to the best advantage, until an opportunity offers. Michael and 
David Brenizen to be executors." f 

Alexander, for the plaintiff in error. 

Carothers, contra. 

The opinion of the court (Huston, J. dissenting,) was deliver- 
ed by 

Gibson, C. J.— A majority of the court are for adhering to the 
decision in Allison v. Wilson's Executors, 13 Serg. fy Rawle, 
330, without absolutely assenting to the propriety of it on original 
grounds. For myself, I cannot bring my mind to doubt its pro- 
priety on any ground. The opinion of the court was not, as has 
been supposed, rested exclusively on the authority of Craig v. 
Leslie, 3 Wheat. 563. An intimate knowledge of the eminent 
men with whom I was associated, enables me to say, the result 
would have been the same, had that case never been decided. 
They were too familiar with the principle on which it depends, to 
let it escape (hem; and too sensible of the danger to be apprehended 
from a contempt of precedent, to disregard it. That case was par- 
ticularly noticed by the judge, who delivered the opinion of the 
court; not as absolutely ruling the cause, but, as enabling him to 
to refer to the learning of the subject, without the appearance of a 
display. There has been no attempt here to contest the positions 
of Judge Washington; and the attempt to distinguish between the 
case of a volunteer, a,nd that of a purchaser, has failed. A purchaser 
from a volunteer, acquires no additional equity; his is the case of a 
volunteer still. And this is emphatically the case of a purchaser at 
sheriff's sale, who, by the express provisions of the act of assembly, 
acquires nothing but the interest of the debtor. This ground fail- 
ing, the argument is necessarily reduced to a dependence on our 
peculiar usages; by which it is supposed, that a judgment is a lien 
on every possible interest in land, whether immediate, or remote, ac- 
tual or contingent This takes for granted, that the legatee had, in 
fact, an interest in the land. I shall attempt to show, that, according 
to the apprehension of even simple and unassisted reason, he had not. 
But, it is proper to remark, that both the major and minor are un- 
true. The interest of a mortgagee, judgment creditor, owner of a 
legacy charged on land, creditor of an intestate estate, mechanic, or 
material man, or of a preferred creditor, under an assignment to 
trustees, (to each of whom the land is debtor,) is not the subject 
of judgment and execution. Nothing is such but an immediate in- 
terest; as, for instance, the estate of a tenant by the curtesy initiate; 
or of a widow, whose interest is put, by the intestate acts, on the 
footing of a rent charge. The only thing peculiar to a judgment 
with us, is, that it binds an equitable, or even an inchoate, interest; 
but that interest must be an estate in the land. 
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It will not be disputed, that a father may, if he thinks proper, 
bequeath to his children the value of his land in money, without 
giving them an estate in the land itself. Now, he does bequeath it 
thus, when he devises the land to the executors, with directions to 
sell it, and distribute the price among his children. Who can say, 
that he resorted to this for the sake of convenience, as regards par* 
tit ion, and not for the very purpose of providing for the children, 
without exposing his bounty to interception, bv their creditors? 
Where such is the object, I know of no rule of policy or law to 
forbid it. He gives his land to trustees, and the objects of his 
bounty are expressly to have no estate in the land, but an interest 
in the execution of the trust. The natural and strict import of the 
words is, that the children are to have money, and not land; so that 
their interest is not, as stated at the bar, changed from land to mo- 
ney, by the magic of a fiction, and contrary to the dictates of com- 
mon sense. On the contrary, it requires a fiction to make it any 
thing else than money; and we, accordingly, find the law invokes 
the aid of sueh a fiction, to create a resulting trust, in respect of the 
surplus, after the objects of the trust have been satisfied. As the 
equitable estate in this, is undisposed of by the will, it is held to be 
a resulting interest, which descends to the heir, not as money, but 
as land. But this fiction does not hold, even in favour of the heir, 
where the whole estate, legal and equitabje, passes by the will; and, 
consequently, where the testator himself has determined the charac- 
ter of the bequest to subserve some necessary purpose, which he had 
in view, I deem it unnecessary to resort to authority, to show, that 
in such a case, there is no resulting trust to the heir. But, the cha- 
racter of money is indelibly impressed, where the object is, equality 
of distribution; and for this plain reason, that it cannot be effected 
while the estate is land. As, then, the testator ordered his land to 
be turned into money, that he might give his estate equally among 
bis children, it necessarily could pass only by the will, and, conse- 
quently, as money. This appears to me a satisfactory answer to 
the argument, that, as nothing was given to the children but what 
they would have inherited, they necessarily took by descent It 
was necessary, to the purposes of the will, that the quality of their 
interest should be changed; and they could, therefore, take only by 
purchase. They might, indeed, have elected to take the land itself, 
instead of the price of it But their right, in this respect, is a con- 
sequence of their power to control the event* being the only parties 
beneficially interested. As they can produce the same result, by 
purchasing at the sale of the trustees, chancery considers them as 
having an equitable estate in the land, and directs the trustees to 
convey the title, the moment they signify an intention to call for. a 
conveyance; an actual sale being dispensed with, as an unnecessary 
formality. But, even then, an estate in the land is not vested by 
descent, but by an act of their own, which is equivalent to a pur- 
chase. The fiction may be said to exist, where the party benefi- 
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cially interested has an estate in the land, previous to the period of 
conversion. But, where the title has passed immediately from the 
testator to the trustees, the party to be benefited has no estate in the 
corpus of the devise, either as land or money, but only in the exe- 
cution* of the trust, because he has no title to go into equity for any 
thing else; at least, before he has elected to be treated as a purchaser. 
Previous to the act of 1792, by which the devise of a naked power 
to sell vests the estate, there might h^vcfbeen such a case; but, even 
the English courts begin to consider the descent as broken, by a 
naked power to sell, inasmuch as the vendee is in by the devise. 

If, then, in a devise to sell, and distribute the price, there is a 
plain inartificial intent to give an interest merely personal, what be- 
neficial purpose could we effect, by declaring it to be an estate in 
the land? That equality of distribution among creditors, is more 
consistent with natural justice, is manifest, from the eagerness of 
every chancellor to treat the proceeds of land sold, for the payment 
of debts, as equitable assets. As regards the case before us, there 
certainly would be no natural justice, in giviftg a preference to the 
creditor who first obtained a judgment against the legatee. As it 
is, he will come in pari passu, under the intestate acts, instead of 
sweeping the whole from the other creditors. It is said, the inte- 
rest of the children, if personal, would be exempt from execution. 
But, so is the interest of a mortgagee, and every other sort of cre- 
ditor, whose debt is secured by a lien; their interest can be reached 
only through the person. It has been objected, that recourse 'to 
the person might be ineffectual, as the legatee himself could not 
compel the executor to perform the trust. This would be an im- 
posing argument, did the law depend on our discretion. ' But, it 
seems to me, the case of an executor is within the purview of the 
acts, to compel assignees to settle their accounts, which empower 
the court to displace a negligent trustee, and appoint another in his 
stead. There would, therefore, be no peculiar expediency, even 
here, in subjecting the interest of the legatee to execution. On the 
other hand, in addition to the inconvenience inseparable from en- 
tails, and executory devises, as well as those other intricate and 
perplexing limitations, of which real property alone is susceptible, 
there would be substantial injustice, in attributing to such a legacy 
the qualities of land, and thus subjecting it to curtesy, and dower, 
instead of giving the husband or wife an absolute ownership; and 
particularly, in excluding brothers and sisters of the half blood from 
the succession. Other mischiefs would undoubtedly be produced; 
but these are sufficient, to demonstrate the justice and policy of the 
decision in Allison v. Wilson's Executors, as applicable to devises 
of .this sort, even in Pennsylvania. 

Whatever may be our opinion of the fitness and policy of the 
rule, I submit, that we have no authority to dispense with its obli- 
gation. One would think, that, having been firmly established by 
the English court of chancery, previous to the American revolu- 
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tion, since recognised by the Supreme Court of the United States, 
and finally adopted by the concurrent opinion of the judges of the 
court of the last resort in Pennsylvania, and having in consequence, 
been relied on (as I know it to have been in more instances than 
one,) by counsel in advising their clients, it ought not to be dis- 
turbed now for reasons purely technical, and without its having 
proved seriously detrimental in practice, which is not pretended, 
cut aside from this. • No evil is so pregnant with mischief to the 
suitors, or inconvenience and difficulty to the judges, as the intro- 
duction of a judicial discretion in the adoption or rejection of any 
J art of the law; particularly, the law of real property, which Mr. 
ustice Blackstone, in his argument in the celebrated case of 
Perryn v. Blake, justly designates as "a 4ine artificial system, 
full of unseen connexions and nice dependencies;" and of which he 
truly observes, that he who breaks one link of the chain, endangers 
the dissolution of the whole* In place of this system, consisting of 
a regular train of premises and consequences, and possessing all the 
simplicity, as well as, in a great degree, the certainty of mathe- 
matical demonstration, what would we obtain by subjecting it to the 
crucible here? After a century or two, of judicial bewilderment 
and individual endurance of the evils consequent on insecurity of 
titles, we might, perhaps, build up a system of our own; but, that 
it would be more simple in its structure, consistent in its parts, cer* 
tain in its conclusions, or useful in practice, may admit of a doub.t 
The defence was, however, sustained on exceptions to the form 
of the action, which it is proper, though not at all necessary to ex* 
amine. 

Granting the action to lie, it was said, that it ought to have been 
brought in the name of the legatee for the use of the purchaser at 
sheriff's sale. An action could be sustained, if at all, by the pur* 
chaser, only on the ground of his having had an estate in the land, 
and his consequent ownership of the price of it when turned into 
money. The promise to be implied from such a consideration, would 
be to him in his own right, and consequently an action on it would 
be in his own name. 

It is also supposed, that an action could be maintained against the 
executors only in their representative character. As to this, I take 
an action for a legacy to be in all respects on a footing with an ac- 
tion for a distributive share of an intestate's estate; and I take it to 
be a rule subject to no exception, that an executor is chargeable as 
such, only on the covenant, or engagement of his testator. It is 
held, that a testator cannot bind his executor, where he has not 
bound himself; and, on a covenant, that the executor should pay 
ten pounds, it was held, that an action did not lie. Cro. Eliz. 232. 
The propriety of this decision has been doubted, and with reason, 
because the testator bound himself, although for the act of another, 
and on a consideration in his life time. This being so, the period of 
performance was immaterial to the existence of the responsibility. 
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But, for rent accruing subsequently to the testators death, the executor 
is personally liable; and, if he enter on the demised premises, as by his 
office he is bound to do, the lessor may oharge him both in the debet 
and the detinet. 1 Salk. 297. In Strohecker v. Grant l , 16 Serg. £ 
Rawle, 237, it was determined by this court, that an executor cannot 
bind the estate by a covenant of warranty. Thus, we see, he is liable 
as executor only for the contracts of his testator, and cannot covenant, 
or promise as such, or shelter himself under his representative cha- 
racter, in respect of acts to be done by him. What then is the form 
of the declaration in an action for a legacy, or a distributive share ? 
There has been no actual promise by the decedent, nor will the 
law imply one, because there was no duty, or consideration in his 
life time. The promise, ot duty, which supports the action, must 
necessarily, therefore, be the promise or duty of the executor him- 
self. The judgment ought not to be de bonis test at oris; for that 
would subject the land to execution in the hands of the heir, to dis- 
cbarge a legacy, payable out of the personal estate, or a thing be- 
Jueathed specifically, to be taken in satisfaction of a general legacy. 
If the personalty there could, in the case of an intestacy, be no ex- 
ecution; for before the distributive shares could be ascertained, that 
would have to be turned into money: so that if the heirs were pro- 
tected from execution, as they ought to be, a judgment de bonis 
intestatiy would produce no other effect than to render the admi- 
nistrator consequentially liable in, his individual capacity, by an 
action on the judgment, suggesting a devastavit. Better render 
him liable at once. But there would be no evidence of devastavit, 
except the return of nulla bona; and the action would, therefore, 
be founded on the absurdity of fixing the administrator with a de- 
vastavit, for having done what was his duty. The act of with- 
holding what belongs to another, after the purposes of the office have 
been answered, is the individual wrong of the person so withhold- 
ing, and seems to be appropriately the subject of an action for mo- 
ney had and received. Still, however, the defendant would be 
"entitled to a refunding bond, which is intended to -secure him from 
injury as well as the creditors. Where a distributive share is reco- 
vered in the Orphans' Court, the process is against the person of the 
administrator; and the legislature has certainly viewed him as an- 
swerable in the same way, by enabling the parties in interest to 
make the balance of his account a lien on his land. But the point 
has already been decided in Wilson v. JVilson, 3 Binn. 557, where 
it was determined, that assumpsit for money had and received, lies 
against an executor in his individual capacity, for a share of the es- 
tate undisposed of by the will. If, then, the action is to be main- 
tained on a promise implied from the consideration of indebtedness, 
it is immaterial in what capacity the money, which is the meritori- 
ous cause of the action, came to the defendant's hands. 

We are of opinion, that the interest of George Brenizer, under 
his father's will! did not pass to the plaintiff by the sheriff's sale; 
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but, that if it had so passed, an action for the price of the land might 
have been maintained in the present form. The judgment, there- 
fore, is to be affirmed. 

Huston, J. — I have npt been able to see this matter in the point 
of view taken by the rest of the court. 

I admit the doctripe is established in England and in Virginia, 
. that land devised to be sold, and the price paid over to a particular 
person, is to be taken as personal property; and, that money directed 
to be laid out in land, is to be taken as land. But I do not admit, 
that the whole law on this subject is to be found in Roper v. Rat- 
cliffy 9 Mod. 167, 181 ; and still less, that it is to be got from Craig 
y. Leslie, 3 Wheat 563. The desire to give full effect to the statutes 
against papists may have influenced the first case, though 1 do not say 
it did; and it may be, that in the latter, some idea, that the law of 
Virginia was rigid or illiberal, induced the court to consider the 
question as an abstract matter of general law, which it was not. I 
will not foretel what our successors may say of that case; nor say, 
whether it is right to be more liberal in the construction of English 
aliens, than they have been to others. 

But I believe it to be perfectly immaterial what the law on this 
subject is in other countries; if it has not been the law here, I see 
great objections to introducing it. In England, it is adhered to 
strictly in one case: money devised to be laid out in land, does not 

?;o to creditors, unless their debts bind land. In this we need not 
bllow them, for here all debts bind land. It, even there, is not a 
common law doctrine; it is one depending on the system of convey- 
ancing, of devising peculiar to that country, and not so applicable 
to this* It seems to me, it cannot be adopted to any good purpose, 
unless where there js a Court of Chancery. It is greatly complex, 
and in some of its features, inconsistent. It is far from being univer- 
sal in all cases. To descend to particulars: the rule does not apply 
where the object for which the sale was to be made ceases. The 
power to sell is then at an end, and lands continue lands. 1 Binn. 
528. 8 Wheat. 531. 6 Johns. Rep. 73. 1 Br. Ch. 86. It ceases 
where the title to the money and the land, come by descent to the 
same person, for a bill would not lie by a man against himself, to 
compel a sale. 

The rule ceases to exist where the intention is obscure or uncer- 
tain. Money devised to be laid out in land, may, by the owner of 
it, pass by a will not attested to pass lands. Edwards v. Warwick, 
2 P. Wms. 171. Nay, it may be disposed of by parol. Ibid. 

The husband shall be tenant by the curtesy of the money of the 
wife to be laid out in land. 2 Vera. 536. 1 P. Wms. 172. But the 
wife shall not be dowableof the husband's money to be so laid out. 
This I suppose was because the law was not settled by women. 

No act of record is necessary to change its description. An act 
in pais, even the intention to be collected from circumstances will 
vol. ii. 2 B 
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change it. Length of time alone will do it, and make it continue 
what it has continued. Pultney v. Darlington, 1 Br. Ch. 210. 
See this case at large, for though we may not cite it as authority, 
showing what the law is here, it is perfectly allowable to refer to it 
to show the confusion and uncertainty attending this branch of the 
law as it stands in England. 

The husband may elect to take it as money against the heir at 
law of the wife. 1 P. Wms. 172. 3 Jltk. 254. 

The intention to give it as personal estate, though not distinctly 
expressed, if it can be collected from the will of the person entitled 
to it, will make it personal. 3 Jltk. 254. 1 Br. Ch. 236. And, says 
the chancellor, "I hardly know any thing that is not sufficient to 
show such intention." Ibid. If got from the trustees by a decree, it 
is personal. So, if the trustees pay it to the person entitled, without 
suit. Ibid. The result of all the cases is, that the slightest inten- 
tion to take it as money, will make it so. Ibid. 

I might swell the list ad infinitum. The amount is, that to keep 
off all but bond creditors, to favour the heir at law, and to give a te- 
nancy by the curtesy, it is land. For all other purposes, money to be 
laid out in land, is money. The slightest act, any colour of inten- 
tion, changes it even against these. Length of time alone will do it 
" If," says the chancellor, " it is subject to be laid out as land for fifty 
years, shall the heir come for it at the end of that term ? It would lead 
to infinite inconvenience." Can the court decide that it is land or 
money, as a jury may say, appears to have been the intention of the 
owner? 

But, it is said, the devise to a person and his heirs to sell, breaks 
the descent to the heir, and he can never claim. This is true, only 
with great limitations, as will appear from the cases cited above. 
The power to sell ceases when the object ceases. It ceases when 
the right to the money and the land unite in the same person. It 
always ceases where one of the devisees dies, so that the legacy lapses; 
and so far the heir takes. And where the money to be raised is to 
go to the heir, the descent is never broken for a moment. Cook 
v. Duckenfield, 2 Jltk. 565, 568. 1 Br. Ch. 504, 515. But there 
are difficulties in the way here which do not exist in England. 
There, in all cases it descends to one heir at law, (except in case of 
parceners;) here, it almost always goes to more than one. We have 
no heir at law, except where only one person stands in the same 
relation to the deceased. Here, we have no court who ean compel a 
sale by the executor; one heir may ask a sale, another ask to take 
as land. Which is to prevail, or who decide? 

Our only remedy is, to bring an ejectment against the executor, 
and take the land into possession, if he will not sell; and then those 
interested may not agree to sell, and a partition follows. We come 
to this, then, that a person may have a fight to land on which he 
can support an ejectment, nay, a real action, and which then 
will descend to his heirs; and yet, it can neither be levied on nor 



Digitized by VjOOQIC 



Nov. 1, 1828.] OF PENNSYLVANIA. 195 

(Morrow, for the use of the Heirs of Isett, v. Brenizer.) 
sold. But any legal or equitable interest in lands, tenements, or 
hereditaments; all possible contingent interests; the right of widows 
to one-thiril of land taken at appraisement by children, may be taken 
in execution and sold. Humphreys v. Humphreys, 1 Yeates, 427. 
Hurst v. Lithgrow, 2 Yeates, 25. Shaupe v. Shaupe, 12 Serg. 4> 
JRawle 9 9. Clark v. Campbell and Williamson. Wampler v. 
Eckert, and Anderson and M'Cord v. Nesbit, all occurred in this 
court 

In many thousand cases, the children, or some of them, have sold 
their interest in lands devised to be sold, and the money divided 
among them. These deeds have always been recorded, and hitherto 
supposed to pass the right to the land or the money; and the pur- 
chasers have sold again, or their creditors have sold by execution. 
But, by the present doctrine, the deed is unnecessary, and the re- 
cording illegal, and a cx>py from the record no evidence; for a deed 
of a. sale of personal, property is not injured by being put on record, 
but is not helped, even as to the preservation of its contents. A 
child, entitled to half of a large estate, is in debt; the executor may 
not choose to sell; the other children, or one of them, may forbid 
him; the child is imprisoned, and applies for the benefit of the in- 
solvent law; assigns and is discharged; but still the creditor cannot 
get his money, for the assignees cannot compel the executor to sell; 
and they cannot sell, for there is no right in, or to the land; and 
yet, they could sell a reversion expectant on lives, or even on an 
estate tail. 

But if the descent is broken, where does it leave the heir? He 
could not bring an ejectment against the executor refusing to sell. 
If the executor sells, and applies the money to his own purposes, 
the right of the heir to recur to the land is gone; the will it is said, 
destroyed it; but if he had a legacy charged on it, the legatee would 
be safe. A devisee of half the proceeds then, is worse off for all 
present and practical purposes, than any devisee of any specific le- 
gacy in the will, and, though a child, is less secure. 

A man devises lands to be sold, one half of the proceeds go to his 
daughter; she marries and has two children, and dies; the husband 
marries again, and has ten children; one of the first wife's children 
dies, the land being yet unsold: if land, the brother of the full blood 
gets all; but heing personal estate, he gets one-eleventh, and the rest 
goes to strangers to the blood under which it comes. This if the 
husband does not interfere; but on the death of his wife, it is the 
husband's, and he may give it all to the children of the second mar- 
riage, though it is still land; and then they may elect to keep it land; 
and the legal heirs of the devisee, portionless, see strangers the own- 
ers of land which would belong to them but for a fiction of the 
Court of Chancery in England. 

In old settled and rich countries, lands are always improved, and 
can at all times be sold for a fair price. Here, the reverse is the 
case. In many parts of this state, a tract of land, which would be 
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the means ef supporting a family, and a valuable estate when that 
family grows up, would now bring but a few dollars. One of the 
children may wish to take such a farm, at its selling price; another 
says, all must be sold; a third, sell none yet, lands will raise, 
&c. We have no court to decide or direet If this court had 
power to decide, and could form and carry into execution a 
plan, this court is not that to which it belongs. Fifty-two Regis- 
ters, or fifty-two Orphans' Courts, scattered over the state, are to 
adopt the system as they may successively hear of it, and carry 
it into effect, according to their respective notions of law and 
equity and public convenience; and by an isolated case, coming 
once a year before us, we can correct the error in that case; but in 
this way we can form no system, though we can increase the con- 
fusion and inconvenience. 

I could pursue this for a week, and every result will produce any 
thing but justice to the family, or convenience to the community. 
The law has been held always, that while it continues land, the 
child sells its share as land, and the deed is recorded, and the pur- 
chaser has the right to the land, if not sold by the executor, or to 
the money if it is sold. So it has been levied on and sold. It has gone 
to the assignees of an insolvent debtor who have sold; and no incon- 
venience has been experienced, or is suggested. The change is made 
solely to conform to the law of England and Virginia; no mat- 
ter if it deprives the children of any benefit from the estate of their 
father, or if it occasions that estate to be transmitted to strangers; 
or, if it injures creditors, as well as devisees; and it has none of the 
benefits derived from it in England, where it shuts out a class of 
creditors, if money is to be turned into land, or lets in all if the land 
is turned into money. 

Judgment affirmed. 



[ClIAJfBBKSBUBG, NOYXXBEK 1, 1828.] 

RITCHIE against SHANNON. 

IN ERRpB. 

Damages for detention, are recoverable in a suit for a penalty, by the party 
grieved: but it is otherwise in the case of a common informer. 

Writ of error to the Court of Common Pleas of Cumberland 
county. 

Debt by John Shannon, the defendant in error and plaintiff be- 
low, against William Ritchie, the plaintiff in error, to recover the 
Snalty of fifty dollars, for taking from the said Shannon excessive 
» k a suit before the said JRitchie, as a justice of the peace. In 
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the court below, judgment was rendered for the plaintiff for fifty 
dollars, the penalty, with six cents damages, and six cents costs. 

Several errors were now assigned, but the only one noticed in 
the opinion of this court was, that the verdict was defective, it be- 
ing contended f that there could be no damages for the detention of 
a penalty. 

Penrose, for the plaintiff in error. 
Carothers, contra. 

The opinion of the court was delivered by 

Gibson, <?. J.— None of the exceptions merit particular notice, 
but that which is taken to the form of the verdict In every sort 
of action, it has been almost a universal practice to take the verdict 
in this form, arising no doubt from inattention; and for so very 
small a matter, we should not be astute to overturn a judgment. 
Perhaps the maxim de minimis, might be applicable to it Haply, 
we are relieved from difficulty in this instance, by the decision in 
Norris v. Pilmore, 1 Yeates, 408, where it is shown, that a penalty 
given to the party grieved, accrues at the commission of the offence; 
and consequently, that there may be damages for detention; but 
that H is otherwise in the case of a common informer, who has no 
interest before judgment. This decision is well founded in technical 
reason, and supported beside by good authority. The verdict, there* 
flare, is unexceptionable in substance and in form. 

Judgment affirmed. 



[Chaxbbbsbubg, Noysxbbb 1, 1828.] 

KING and another against The Bank of Gettysburg. 

IN ERROR. 

Matters which would induce the court to stay proceedings on the bail bond, 

are not properly pleadable in bar. 
If the defendant, after being arrested and giving bail bond, is discharged by the 

insolvent act, it is not necessary to enter special bail; the proper course is to 

enter a common appearance. 
In such case, the plaintiff cannot be subjected to delay, because he may enter 

judgment if there is no appearance, or demand a plea if there is. 
Query, whether the mere entry of an attorney's name on the margin of the 

docket, is a proper appearance in such case ? 

Writ of error to the Court of Common Pleas of Adams county. 

In the Court of Common Pleas of Adams county, a Capias was 
issued to November Term, 1825, at the Suit of the Bank of Gettys- 
burg, against Henry M. King, in which he was arrested, and to- 
gether with Edward Kitchen, gave the sheriff a bail bond. The 
present suit was brought on the bail bond to August Term, 1826. 
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The defendants pleaded, that at August Term, 1825, Henry M. 
King was discharged by the insolvent act, and so it became impos- 
sible for them to enter special bail, and surrender him as by the 
condition they were bound to do, but that the said Henry M. King 
entered an appearance at the return of the writ. The court below, 
by consent, heard the whole merits without regard to the pleadings, 
and decided in favour of the plaintiff. 

It appeared, there was an entry of an attorney's name in the 
docket, on the margin, against the name of the defendant in the 
original action. * 

Fuller, for the plaintiffs in error. — .The bail is released by the 
impossibility of surrendering the principal. Filing a narr.,&c. is 
a waiver of bail. 2 Yeates, 387. 4 Binn. 344. 

Stevens, contra. — The course was on the return of the writ, to be, 
discharged on common bail, or on entering a common appearance. 
We lost more than a term by the course pursued. 

Per Curiam. — This case comes here in an unusual shape. Mat- 
ters which would induce a court to stay proceedings on the bail 
bond, do not constitute a bar, and cannot be pleaded. They consti- 
tute a subject of legal discretion, and not of error. But the parties 
desire our opinion on the question made below, and this presents no 
difficulty. The material inquiry is, whether the plaintiff was de- 
layed by the want of an appearance. The condition of the bond 
might have been literally performed, notwithstanding the privilege 
of the principal. But it would have been useless to enter special 
bail, as the bail would, at the same instant, have been entitled to 
an exoneretur; and the proper course, therefore, was to enter a 
common appearance. Whether the name of an attorney in the mar- 
gin of the docket, without an explicit minute among the docket en- 
tries, be such an appearance, it is unnecessary to determine. Grant- 
ing that it is not, yet the plaintiff lost no advantage by the want of an 
appearance, but had it in his power to gain one. With an appear- 
ance he could, at the second term, have demanded a plea; without 
one, he could demand judgment. If he was delayed, it was his 
own fault, and the court should have restrained him from proceed- 
ing further on the bail bond. 

Judgment reversed. 
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MILES against RICHWINE. 

IN ERROR. 

A constable who has an execution put into his hands against a defendant, cannot 
discharge such defendant from liability to the plaintiff, by settling an account 
with him for money transactions heretofore had between them, and passing 
receipts, no money being actually paid. 

Writ of error to the Court of Common Pleas of Cumberland 
county. The plaintiff in error was defendant below. 

The following case was stated for the opinion of the court, the 
facts therein set forth haying been agreed to by the parties, and the 
same to be considered in the nature of a special verdict, reserving 
to either party the right to take a writ of error. 

On the 6th of June, 1823, Henry Richwine obtained judgment 
on the docket of William Irwine, Esq. a justice of the peace, 
against Richard Miles, for forty-six dollars and sixteen cents, and 
costs of suit, upon which judgment, on the 29th of December, 1823, 
an execution issued at the instance of the plaintiff, Henry Richwine, 
which was directed to John Monks, then constable of the borough 
of Carlisle. During the time the said execution was in the hands 
of the said John Monks, to wit: within twenty days after the same 
had been issued by the said justice, a judgment existed upon the 
docket of Elisha Doyle, Esq., a justice of the peace, against the 
said John Monks, upon which an execution issued, directed to the 
said Richard Miles, who was then also a constable of the borough 
of Carlisle; and also, at the time the said execution was in the 
hands of the said John Monks against the said Richard Miles, the 
said John Monks was indebted to the said Richard Miles, in di- 
vers sums of money, which he, the said Richard Miles, had paid 
for the said John Monks; whereupon, the said John Monks agreed, 

on the day of , A. D. 182-, to give the said Richard 

Miles a receipt in full of the debt, interest, and costs, for which the 
said execution had issued; and the said John Monies did then, in 
consideration of his being thus indebted, and liable to pay to the 
said tlichard Miles, execute a receipt in full, to the said Richard 
Miles, for the amount of debt, interest, and costs, due on the exe- 
cution of the said Henry Richwine, against the said Richard Miles: 
That no money was paid by the said Richard Miles to the said 
John Monks, in satisfaction oC the said execution against him, the 
said Richard Miles: That afterwards, to wit: on the 11th day of 
February, A. D. 1824, the said John Monks being still indebted 
to the said Richard Miles for monies, paid for him, the said John 
Monks, the said Richard Miles and the said John Monks, entered 
an amicable action before Elisha Doyle, Esq., and agreed, that all 
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matters in variance between them should be referred to Jlndrcw 
Boden, Isaac Todd, and John Phillips, Esq., who proceeded to 
try the matters referred to them, and made an award in favour of 
the said Richard Miles for seventy-six dollars and seventy-three 
cents, upon which the said Elisha Doyle, Esq. entered judgment: 
That in the said settlement, so made by the arbitrators, by an award 
in favour of the said Richard Miles, as aforesaid, the said John 
Monks was allowed a credit for the amount of the said receipt, so 
given as aforesaid, and which he, the said John Monks, claimed to 
defalk out of the claim of the said Richard Miles against him: That 
afterwards, to wit: on the 25th day of March, A. 6. 1824, the said 
Richard Miles entered the said judgment so obtained before Elisha 
Doyle, Esq., upon the docket of the Court of Common Pleas of 
Cumberland county, whereon he caused execution to issue; upon 
which, the real estate of the said John Monks was levied and sold, 
and the amount of the said judgment made and paid to the said 
Richard Miles: That since that time, the said John Monks has 
taken the benefit of the insolvent laws of this commonwealth. 

This suit originated by a Scire Facias, issued upon the aforesaid 
judgment in favour of Henry Richwine, against the said Richard 
Miles, to show cause why execution should not issue against him, 
the said Richard Miles, for the amount of debt, interest, and costs 
of the said judgment; upon which, an appeal was entered to the 
Court of Common Pleas of the said county. 

If upon these facts, the court should be of opinion, that the plain* 
tiff is, without regard to the form of action, entitled to recover, the 
judgment to be entered for the plaintiff for forty-six dollars sixteen 
cents, debt, with interest from the 6th of June, 1823, and costs of 
suit; but if the plaintiff is not entitled to recover, the judgment to 
be entered for the defendant. 

Watts, for the plaintiff in error. — A constable may give a receipt 
for a debt, and render himself liable, without the money. Even, if 
actually received, the plaintiff would have nothing to trust to but 
his personal responsibility. Where constables have mutual execu- 
tions against each other, they may set them off; because, it would be 
idle ceremony to receive on the one, and pay back on the other. 

Penrose, contra, was stopped by the court. 

The opinion of the court was delivered by 

Gibson, C. J. — It is settled, that an officer cannot apply an exe- 
cution in his hands to the satisfaction of his own debt. In Codwise 
v. Field, 9 Johns. Rep. 263, the coroner having a Capias ad Sa- 
tisfaciendum against the sheriff, to whom he was indebted, gave 
him a receipt in full, and engaged to settle the amount with the 
plaintiff, but failed to do so; and it was held, that this arrange- 
ment did not discharge the execution, actual payment alone being 
competent to produce that effect. So, in the Bank of Orange v. 
IVakeman, 1 Cowen, 46, where a sheriff's deputy took the defeo- 
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dant's negotiable note, gave a receipt, and returned the execution, 
satisfied; it was determined that the defendant was still liable. As 
regards the debt due by Monks to Miles, on his own right, these 
cases are exactly in point. But the case of two constables agreeing 
to set off executions in their hands, against each other, is clearly 
within the principle established by them; inasmuch as such an ar- 
rangement would substitute the officer for the defendant. It might 
not, therefore, be an idle ceremony, as it has been called at the bar, 
to enforce the payment of money on the one execution, to have it 
paid back the next moment on the other. If one of the defendants 
were insolvent, and the other not, the set-off would effect an injuri- 
ous change of liability, by substituting an insolvent constable for a 
solvent'defendant: and so, vice versa. To avoid this, and other mis- 
chiefs, the law will not endure the mingling of private transactions 
with official duties. Had Monks collected the money on the plain- 
tiff's execution, he might, no doubt, have embezzled it; hut he 
might also have proved faithful to his trust; and in the worst event, 
the plaintiff could have been reduced only to the situation in which 
the attempted arrangement, had it been successful, would have left 
him. Miles, therefore, cannot be permitted to obtain his debt from 
Monks, and at the same time, pay a judgment creditor, at the ex- 
pense of the plaintiff. 

Judgment affirmed. 



[CHAXB1A6BVAG, NOYIXBBB 1, 1828.] 

SHOEMAKER against NESBIT. 

IN ERROR. 

If ft court martial, bonajidc, convicts a person not subject to militia duty, of an 
offence within its jurisdiction, as for non-attendance at training, neither the 
members, nor the officer executing their sentence, are liable in trespass. 

If they act mala Jide, they would be liable as trespassers, ab initio. 

Where an act of assembly gives treble costs to the defendant, the EnglUh rule 
on this subject does not prevail, but the defendant is allowed three times the 
usual costs, with this restriction, that the fees of the officers are not to be tre- 
bled, where they are not regularly and usually payable by the defendant. 

Writ of error to the Court of Common Pleas of Perry county. 

The plaintiff in error was plaintiff below, in trespass vi et armts, 
in which the jury give a verdict for the defendant, and the court 
entered judgment with treble costs. 

The charge of the court below to the jury, which the plaintiff 
excepted to, states the points of law arising there, and was as fol- 
lows:— 

Charge of the Court.—" We are of opinion, if the evidence is 
true, that the court of appeal was legally constituted, and had juris- 

VOL. II. 2 C 
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diction of the case of Samuel Shoemaker. His name appearing 
on the 'roll of the company, being regularly noted as an absentee, 
and his name duly certified to the court of appeal, conformably to 
the provisions of the acts of assembly, notice of the appeal being 
given, and the court not having remitted the fine, but certified the 
same to Captain Nesbit, and he having issued his warrant, we say, 
upon these facts, if proved to the jury, an action of trespass could 
not be sustained against the captain. It is immaterial whether Shoe- 
maker was in fact, and in truth, a regular member of the company 
or not His name being in the roll, and regularly returned on oath 
to the court of appeal, their refusal to remit his fines, and having 
duly certified their proceedings to the captain, was sufficient autho- 
rity for him to issue his warrant. The court of appeal had jurisdic- 
tion of the offence. The captain was bound to carry their sentence 
into effect His process was regular; although it might have been 
erroneous, trespass would not necessarily be sustained. What was 
the captain to do? The fine regularly imposed, although erroneous, 
could not be released by the captain.- It would overthrow the whole 
militia system, if captains of companies were liable in trespass and 
to vindictive damages, in all cases of error before courts of appeal. 
The plaintiff is not without remedy. If fraud or deceit be practised 
upon him, no doubt, an action on the case would lie for falsely en- 
rolling an individual in a company, against a captain, or any other 
officer who might practise it. 

" You must decide facts. If they are as we state them, and they 
are not controverted, we think the defendant is entitled to your 
verdict" 

Errors assigned:— 

" 1. The Court erred in charging the jury, that an action of 
trespass would not lie against a militia captain, by a person who had 
been improperly enrolled in his company, for acts done in pursu- 
ance of a warrant issued by him for a fine imposed by a court of 
appeal; but that the only remedy in such case, for such a person, 
was an action on the case for falsely enrolling him. 

" 2. The Court erred in rendering judgment against the defen- 
dant for treble costs. 

" 3. There is error in taxing treble costs, by making three times the 
amount of single costs; they should be half single costs, and fourth 
single costs." 

The opinion of the court (Huston, J. dissenting on the first 
point,) was delivered by 

Gibson, C. J. — It is conceded, that if the court martial had juris- 
diction, the defendant was justifiable in causing its sentence to be 
executed. That it was legally constituted, and had jurisdiction of 
the offence, is not disputed. But it is alleged, that the plaintiff was 
not dejure, a member of the company; consequently, that the court 
had not jurisdiction of his person; and hence, it is inferred, that the 
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sentence is void, and the defendant a trespasser. This inference is 
not supported by authority, and it is certainly against reason. In 
Vanderheyden v. Young, 11 Johns. Rep. 150, pleading guilty was 
held to be such an admission of jurisdiction, both of the person and 
of the offence, as to conclude the party in a subsequent proceeding. 
Consent cannot give jurisdiction of the offence; but I incline to 
think, that such an admission would protect the court and its of- 
ficer, on the maxim, quod volenti nonfit injuria. That decision 
is, however, clear and indisputable law, as regards jurisdiction of 
the person. A right of individual exemption may be waived; and 
where it is found against the party, he 6tands precisely as if it had 
not been asserted. It will not be pretended, that an attorney who 
had ineffectually pleaded his privilege, would, by subsequently es- 
tablishing it, entitle himself, in England, to treat the sheriff as a 
trespasser; or, that a militiaman could maintain trespass against the 
members of a court martial for having erroneously decided, that he 
had not attained the age at which military duty ceases, when the 
offence was committed. If personal exemption could be urged any 
where but before the court martial itself, no one concerned in the 
execution of the sentence, would ever be safe. The members would 
proceed at their peril, although the fact of exemption, might, as in 
the case before us, be extremely doubtful on the evidence. A plea 
to the jurisdiction, is a plea in abatement; but a defence, that the 
accused was not a member of the corps, and not liable to military 
duty in it, is not in abatement, like the plea of privilege, which al- 
leges jurisdiction elsewhere, but in bar. It goes to the root of the 
charge, the military character of the accused being the foundation 
of the prosecution, and a fact, without proof of which, the offence 
cannot be made out. As, then, the fact of soldiership is one on 
which, where it is denied, every court martial must pass, it would 
be intolerably severe to require the members to decide it at the peril 
of becoming trespassers in case the accused should be able to make 
out the facts of his defence, by more satisfactory evidence subse- 
quently; and this, although they may have been compelled to decide 
a question of great difficulty, and have acted with the most perfect 
good faith: and it would still be more severe to implicate the officer 
who should execute the process, which ordinarily furnishes a suf- 
ficient justification, if no irregularity, or want of jurisdiction, appear 
on the face of it No danger is to be apprehended that courts mar- 
tial will arbitrarily assume jurisdiction of those who are notoriously 
not subject to military law. An act of such glaring injustice would 
be evidence of mala fides, and such a gross abuse of authority, as, 
on the principle of the Six Carpenters' Case, to make the members 
trespassers ab initio. But where a court martial has, bona fide, 
convicted a person not subject to military duty, of an offence within 
its jurisdiction, neither the members who composed it, nor an officer* 
who has executed its sentence, can be made to respond in damages. 
As to the remaining point, the English rule of taxation in cases 
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like the present, is to give single, half single, and quarter single 
costs. How a practice, so anomalous came to be established, I know 
not It seems to rest entirely on the table of costs in principio, of 
which we know nothing, here, but the name. Even the English 
courts evince, of late, something. like dissatisfaction at it, and seem 
to be restrained from abolishing it, only by respect for its antiquity.* 
It has not been adopted here, and its inconsistency with the mani- 
fest intent of the legislature, is a decisive objection to it. It is to 
be observed, however, that the fees of the officers are not to be tre- 
bled, where they are not regularly and usually payable by the defen- 
dant) and, with this exception, he is entitled to treble the amount of 
such costs as he is entitled to charge in his bill. 

Judgment affirmed. 



[CHAXBXBlBUae, Notxxbzb 1, 1828.] 

JACOB against PIERCE, Executor of JACOB. 

IN ERROR. 

Defects in the return of a slave, may be supplied by the registry of the clerk. 
A discharge of a person by Habeas Corfius, who was claimed as a slave, is not 

to affect one who warranted the title as a slave, unless he had notice of the 

proceeding. 
Such notice should be actual on the person, and not constructive. 

Error to the Court of Common Pleas of Cumberland county, 
where the suit was between the same parties, to recover the price of 
negro Ben, a black servant, who had been sold by Jane Jacob, the 
testatrix of the plaintiff below, to D. R.Jacob, the defendant below, 
and the right to his service guarantied. 

Proof was given of the price to be paid, and that part was yet due. 
Sen sued out a Habeas Corpus, in the Court of Common Pleas, 
against D. JR. Jacob, on the 19th of February, 1819, returnable the 
20th of February , when he was discharged. The defendant below en- 
deavoured to prove service of notice on Jane Jacob of this Habeas 
Corpus. Ben was the son of Sail, who belonged to Paul Pierce, 
and was recorded in the clerk's office on the 23d of October, 1780. 
The return on the file was as follows, viz: — 

"Paul Pierce, of West Pennsbury township, returns the follow- 
ing negro and mulatto slaves, and desires to be registered, &c. — 
Black Sail, August 25th, 1761, born," &c. &c. 

• See Staniland v. Ludlam, 4 Barnw, & Cres. 889, «& C. 10 Eng. Com. 
L. Reft. 465, and Miner v. M'Cieau, 2 Carnig & Pome* 17, £ C. 12 Com- 



Digitized by VjOOQIC 



Nov. 1, 1828.] OP PENNSYLVANIA. S05 

(Jacob v. Pierce, Executor of Jacob.) 

The defendant having read this return, offered the docket entry, 
made by the clerk, in these words: — 

" Paul Pierce, West Pennsbury, farmer. — Sail, a female negro 
slave for life, nineteen years." 

To this the plaintiff objected, (hat the entry cannot be given in 
evidence to vary, enlarge, or contradict the original return. The 
objection was overruled, the evidence admitted, and a bill of ex* 
ceptions sealed. 

The court charged the jury in answer to points put by the plain- 
tiff:— 

" We understand it to have been decided, by an express decision 
of the Supreme Court, that the original record, in a similar case, 
when defective, may be cured by the act of the clerk, in making the 
entry regularly. We will never decide contrary to the opinion of 
that court on the point in issue, let our private opinion be what it 
may. We have too much respect for the weight of theirs. 

" If the jury believe, that notice of the Habeas Corpus was 
given to Jane Jacob, so as to have enabled her to appear and de- 
fend against the claim of Ben, for his freedom, then the discharge of 
Ben, by the court, on the Habeas Corpus, would be binding on 
her in this suit. If she had no such notice, the discharge would not 
be conclusive upon her. The record is prima facie evidence of the 
correctness of the discharge, but not conclusive. 

"As to notice. The rules of court require the service to be by 
leaving a copy at the residence of the defendant; or, in her absence, 
in the presence of one or more of the family, or actual notice, by 
showing it to the person; or, served upon an agent having authority 
for the purpose. We know of no other kinds of service. It is of sub- 
stance, not of form, that notice should be given. You decide the 
facts, but you are not to decide contrary to them." This opinion 
was excepted to, and filed. 

Errors assigned : — 

" 1. The Court erred in admitting the record of the clerk, and 
in the charge, as to its effect. • 

"2. In charging, that the discharge on the Habeas Corpus was 
not conclusive on the parties in this suit. 

" 3. In charging as to the kind of service of notice." 

•Alexander, for the plaintiff in error. 

Metzgar and Penrose, contra. 

The opinion of the court was delivered by 

Gibson, C. J. — It is true, that in consequence of the relation in 
which the plaintiff in error stood to two of the judges, the case of 
Stiles v. Nelly, 10 Serg. 8? Bawle, 367, was ruled by the Chief 
Justice alone. It is also true, that the opinion expressed by me, in 
Wilson v. Belinda, 3 Serg. fy Rawle, 396, remained unchanged: 
but the opinion entertained by Judge Duncan, coincided with that 
of the Chief Justice. That case, however, went to the world as a de- 
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cision of the court in the last resort, and a rule of property, so that 
it would be pernicious in its consequence, and ef bad example to 
overthrow it now, for a mere speculative error. No lasting mischief 
can arise from it in practice, as the species of property to which 
it relates must shortly be extinct On the authority of that case, 
then, we are of opinion, that the registry cured the defects in the 
return. 

We are of opinion, also, that the defendant could be concluded 
by the discharge on the Habeas Corpus^ only on proof of notice to 
defend. Such notice is an implied condition of every contract of 
warranty, because the fact of an adverse demand, when made, must 
necessarily lie more particularly in the knowledge of the party to 
be defended; and it would be against all reason to fix the contracting 
party with the consequences of an adverse decision, without enabling 
Aim to guard against it The difficulty arises from an expression in 
the charge, which, it is said, would justify an inference by the jury, 
that the notice must be such as is directed by the rules of court In 
cases like the present, the notice is not a matter of practice, but a 
part of the title, and it cannot, therefore, be regulated by the court 
Pfo rule of law requires it to be in writing, or the service of it to be 
proved in a way different from any other matter, in pais. But it 
must be actual, and not constructive from having been left at the 
residence of the party, which is sufficient in matters of practice only 
by virtue of the legislative power of the court As there was 
nothing like proof of service on the person, the error, if there were 
one, was in regard to a point which did not arise out of the evi- 
dence, and it is not the subject of exception here. 

Judgment affirmed. 



[CHJUTBEBBBURG, No TIMBER, 1, 1828.J 

- 2R g C f 4-SHRIVER against The COMMONWEALTH. 

19 SC 9 

IN ERROR. 
f222 



2r 206) 
52 216i 

-The 



record of the forfeiture of a recognisance in the proper court, is conclusive 
evidence of the forfeiture, in debt on the recognisance. 



Writ of error to the Court of Common Pleas of Adams county. 

The plaintiff in error was defendant below. 

The judgment in the court below was in debt for three hundred 
dollars, on a forfeited recognisance. In February ', 1827, the de- 
fendant, George L. Shriver, was bound over by a justice of the 
peace, in a recognisance in the sum of three hundred dollars, to ap- 
pear at the next court of Quarter Sessions, to answer the complaint 
of ill treatment of hi* apprentice, Elias Thompson, and not depart 
without leave. The parties appeared in court, and on hearing, the 
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master was thought by the court to have maltreated his apprentice, 
not in such a degree as to justify the court in dissolving the inden- 
ture, but yet demanding some punishment. He was, therefore, 
directed to pay the costs; but he refused, in open court, to comply 
with this order, on the ground, that the court had no authority to 
impose on him the payment of costs. The court, therefore, ordered 
his recognisance to be forfeited, and by the record, it appeared it 
was forfeited. The declaration stated the recognisance and its for- 
feiture. The pleas were nil debet and payment. 

The defendant in the court below requested the court to instruct 
the jury, that if the defendant always answered when called, it was 
a compliance with the condition of the recognisance. But the court 
charged, that this was not sufficient: he ought to have complied 
with the order of the court. The defendant excepted. The jury 
found a verdict for the plaintiff for three hundred dollars, and judg- 
ment was entered thereon. 

Stevens, for the plaintiff in error, denied the existence of such 
a record as that stated in the narr., and contended, that refusing to 
pay costs, was not a breach of the recognisance. 

Carothers, contra. 

The opinion of the court was delivered by 

Gibson, C. J. — The judgment of a court of competent jurisdic- 
tion, directly on the point, is conclusive in every subsequent pro- 
ceeding. In an action on a recognisance, therefore, the propriety of 
the forfeiture cannot be investigated; nor can there be other evi- 
dence of the fact of forfeiture, than the record itself. The defendant 
had an opportunity to object in the Court of Quarter Sessions; and 
the decision against him there, is conclusive. In a Scire Facias, 
against special bail, the defendant can discharge himself only by an 
exoneretur, which must appear of record; and the discharge of an 
insolvent debtor is conclusive evidence that he has complied with 
the exigencies of the insolvent acts, (Sheets v. Hawk, 14 Serg. # 
Rawle, 173;) and the converse has been decided in Gallagher v. 
Kenedy, during the present term. In like manner, it is held, that 
the orders and decrees of the Orphans' Court are conclusive in a 
collateral proceeding; even the case of an administration account, 
which was an exception, has lately been brought within the general 
principle. There is a dangerous, and, I fear, a growing tendency 
to explain, and even disprove the public records by parol evidence, 
which, if not checked by this court, will produce pernicious Conse- 
quences. In the case before us, the forfeiture of the recognisance 
was conclusively established by the record; and the charge of the 
judge who tried the cause, was substantially right. 

Judgment affirmed. 
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^ao8 WISE and another, Administrator* of GREIGOR, against 
™ «•. WILLS. 

IN ERROR. 

In a suit by the administrators of a constable against a justice of the peace, to 
recover back money alleged to have been received by him as a justice of the 
peace, by fraud aim mistake, the justice is entitled to previous notice under 
the act of 1772. 

Writ of error to the Court of Common Pleas of Cumberland 

county. The plaintiffs in error were plaintiffs below, in assumpsit 

for money lent and advanced, money paid, laid out, and expended, 

and money had and received. Pleas, non assumpsit and payment, 

m with leave to give the special matters in evidence. 

The cause of action appeared by the following receipt, signed by 
the defendant, and given in evidence by the plaintiffs on the trial: — 

" Received, November 27th, 1814, of John Greigor, by the hand 
of Michael Haber* three hundred dollars, on sundry executions 
which were put into the hands of Adam Greigor, deceased, who 
served as deputy constable for the aforesaid John Greigor, per me, 

"A. Wills." 

The nature of the case appeared from the following charge to the 
jury:— 

" This is a suit for money had and received. The evidence shows, 
that the money claimed by the plaintiffs was received by the defen- 
dant, in virtue of his office as a justice of the peace; being the 
amount of debt, interest, and costs, in a number of suits brought 
before him, by different plaintiffs against various defendants; in 
which trials were had, judgments rendered, and executions issued, 
and put into the hands of Adam Greigor, as deputy constable of 
John Greigor, and the monies paid over by John Greigor to the 
defendant It is now alleged, that the constable was not liable: 
That the debt, interest, and costs, &c. were not due, or had been 
paid: That there was mistake and fraud in the settlement and re- 
ceipt of the money, and the defendant should refund. It is ob- 
jected, that no notice was served on the defendant, agreeably to the 
provisions of the acts of assembly, &c. We have no doubt, the law 
requires a previous notice, before this suit can be sustained. The 
money was received by the defendant as a justice of the peace; re- 
ceived by him in his official character. The computation and 
reckoning were by him as a justice of the peace. All his dockets 
are made by him aa a justice. If there is fraud, it is official fraud; 
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and if mistake, it might have been rectified without suit, if notice 
had been served. We think the plaintiffs cannot recover." To this 
charge the plaintiffs excepted. 

Two errors were now assigned: — 

" 1. The decision of the court was erroneous, that previous notice 
to the defendant was required by the act of assembly of the 21st of 
March, 1772, of the s*it, whether the money, which it was brought 
to recover back, was received by him. through mistake, or fraudu- 
lently. 

" 2. That the court took from the jury the decision of the facts 
which bad tyeen adduced in evidence." " 

The cause was argued by Williamson and Carothers, for the 
plaintiffs in error, who, in their argument, relied upon the words of 
the act of assembly of 1772, Purd. Dig. 351. Prior v. Craig] 5 
Serg.fy Bawle, 44. Norris's Peake, 620. 2 W. Black. Rep. 1330. 
» 2 Stark. Ev. 811. Easiwick v. Hugg, 1 Ball. 222. Jones v. 
Hughes, & Serg. fy Rawle, 301. And by Penrose and Ramsey, 
for the defendant in error, who relied upon the same act of assem- 
bly. In their arguments they cited, Mitchell v. Cowgill, 4 
Binn. 24. 

The opinion of tfoe court was delivered by 

•HtrsTON, J. — No evidence was sent up except the copy of the 
receipt* which it is not necessary to copy. The only statement of 
the evidence was contained in the charge of the judge of the Court 
of Common Pleas. This is a suit for money had and received. The 
evidence shows, that the money claimed by the plaintiffs, was re- 
ceived by the defendant in his official character, and by virtue of his 
office of a justice of the peace, being the amount of debt, interest, 
and costs, in a number of suits brought before him by different 
plaintiffs against various defendants, in which trials were had, and 
judgments given, and executions issued, and put into the hands of 
Adam Greigor, as deputy of John Greigor, the constable. John 
Greigor paid over this money to the defendant. It is now alleged, 
that the constable was not liable: That the debt, interest, and costs, 
were not due, or had been paid: That there was mistake or fraud in 
the settlement and receipt of the money, &c, and that the defendant 
should refund. It is objected, that no notice was served on the de- 
fendant, agreeably to the provisions of the act of assembly. We have 
no doubt, the law requires a previous notice before this suit can be 
sustained. The money was received by the defendant as a justice of 
the peace, received by him in his official character. The computa- 
tion was by him as a justice of the peace; all entered in his dockets 
as a justice of the peace. If there is fraud, it is official fraud;, and 
if 'mistake, it niight have been rectified without suit, if notice had 
been served. We think the plaintiffs cannot recover. 

By the act of assembly of 1810, the justice, as justice, was to re- 
ceive the money. / 

vol. n. 2D 
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It has been argued, that the act only relates to actions sounding in 
tort; not to assumpsit, replevin, and actions not admitting the plea 
of not guilty. The cases cited on this subject are all under the sixth 
section of the act, and relate to suits against the constable, or some 
other officer executing the process of justice; and there are autho- 
rities to this effect. Norris's Peake, 620. As I do not at present sec 
the reason on which these decisions are founded, I shall say no more 
about them. But the decisions, so far as my research has gone, are 
confined to constables, &c, and such officers as by other laws have 
the same protection. If there is any case in which the same decU 
sion has been made, as to justices, I have not found it 

Our act of assembly is only a transcript of a British statute. In 
England, justices have no civil jurisdiction, strictly so called; in 
other words, no debts are sued for before them. When our act passed, 
justices had jurisdiction of debts not exceeding five pounds; now, of 
debts not exceeding one hundred dollars; and more than nine- 
tenths of their business is collecting debts. Although no case can be 
fpund which goes to show that the British act was applied to pro- 
tect a justice receiving a debt by mistake, it does not follow it is 
not a protection here, or would not be there (in fact, in some cases, 
aince the revolution, where they do enforce the payment of mo- 
ney, it is a protection,) if they had jurisdiction; (for any thing done 
in execution of his office, will embrace civil as well as criminal 
matters;) and it has been so considered, I think, whenever it has 
come before our courts. See Kennedy v. Shoemaker, 1 Browne, 61. 
Slocum v. Perkins, 3 Serg. $> Rawle, 295. Prior v. Craig, 5 
Serg. # Rawle, 44. Jones v. Hughes, 5 Serg. # Rawle, 301. Lake 
V. Shaw, 5 Serg. fy Rawle, 517. 

The statute supposes some wrong to have been done, some excess 
of authority, or want of authority, pr of jurisdiction; for where ev&ry 
thing has been done according to law, the act is useless. 

There are cases in which it is discussed, what will proteet a justice, 
and he has been protected as far as the law and the safety of the 
community will bear, This is, however, a different question from, 
in what cases is notice to be given. The words of the act, and the 
object of the act, agree, and no case would more require notice, that 
amends might be- tendered-; and if money has been paid oyer, that 
it might be got back and restored, than such a one as the present 

The act was made to prescribe a certain requisite; it requires a 
notice where the act was done in execution of his office; it does not 
discriminate between mistake, malice, or fraud, and I do not see 
how we can. It provides a certain rule. If we leave this, the 
court, or the jury, must make the rule; and this would result in any 
thine but a certain or uniform rule. 

I doubted, on account of the last section, limiting the time of ac- 
tion; but if not brought within that time, and the justice has received 
the money, which he does not pay over to those entitled, there is 
• remedy, and a summary one, to compel him to pay it over. 
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Toi>, J. — The plaintiffs 9 testator, John Greigor, being elected 
constable, not acting in the office himself, but executing it by his 
deputy, Adam Greigor, and that deputy being dead, he pays over 
to Wills, the justice, the round sum of three hundred dollars, and 
takes a receipt in very general terms. Not long after having made 
this payment, the principal himself, John Greigor, also dies, and 
his administrators, alleging mistake or fraud, and that no such sum 
was due to Wills, the justice, bring this action to recover back mo- 
ney, which they undertake to show, belongs to the estate of their 
decedent The court below, without entering into the merits of the 
cause, were of opinion, that the plaintiffs were barred of their action, 
by reason of their having omitted to give thirty days previous writ- 
ten notice, under the act of assembly of 1772, entitled, "An act for 
rendering justices of the peaee more safe in the execution of their 
office, and for indemnifying constables and others for acting in obe- 
dience to their warrants." 

This act of assembly being a transcript almost verbatim from the 
English statute of 24 Geo. 2, c. 44, s. 6, it is very true, that our 
legislature, in adopting the very words, probably intended to adopt 
also the construction which had been put upon the same words by 
the English courts of law. It is very true also, that by the Eng- 
lish decisions, the statute has been largely applied in favour of the 
officers of justice, and has been made to extend to every case where 
a man acts bona fide in the supposed execution of bis duty. Norris's 
Peake, 619. Indeed, so liberal has been the construction of the 
statute in that country to protect the officers of the law, that the 
court? in one case, expressed an apprehension, that if it was to be 
carried any further, actions of this sort would be entirely defeated. 
But even in England, I am not aware, that there can be found 
a precedent, or dictum, in any book of reports, or elementary 
treatise, requiring thirty days 9 written notice, previous to a suit in 
nature of debt. The authorities are all the other way, and seem to 
me decisive. " These statutes," says Peake, " being made to protect 
the officer against actions which go to charge him with money, by 
way of damages, for an irregular execution of his office, have been 
held* not to extend to actions of replevin."* Norris's Peake, 617. 
Bull. N. P. 24. " Some excise officers (who are protected by the 
same, or a similar statute,) having, as such, illegally extorted a sum 
of money, it was held, that the statute did not apply to the case, 
and that the notice was unnecessary previous to the commencement 
of an action of assumpsit, to recover back the money." Norris** 
Peake, 620. " This clause, (requiring notice, &c.) embraces actions 
of tort only, and does not extend to actions brought against an of- 
ficer for money had and received, which had been levied by him 
under a conviction which was afterwards quashed." 2 Stqrk. Ev. 
810. 2 W. Black. 1330. * ' • \ 

Now, I take it, that it is by no means the rule in Pennsylvania, 
to extend the construction of the statute for the protection of officers, 
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further than it has been carried by the courts in England. The 
very contrary has been often declared, and particularly, by all the 
judges, in Mitchell v. Cowgill, 4 Binn- 20, and an the very point 
now before us, Gibson, J., in giving the opinion of the court in 
Prior v. Craig, 5 Serg. 8? Rawle, 44, says, " It is true, an action 
of assumpsit to recover back fees illegally taken, may be sustained 
against a justice, without giving him notice, for the plaintiff thereby 
waives the official tort, as he may well do, and goes only for the 
money actually extorted; but when be goes for -a penalty, or for da- 
mages for a tort, the case is altogether different" Then, as far as 
precedents go, the decision of the court below would seem to be 
wrong. It would be with some reluctance that I would consent to 
disturb the settled construction, even if I thought it erroneous. But 
here, if a construction was now to be put upon the statute for the 
first time, I should be inclined to have the same opinion, and to 
believe, that its provisions were not intended to apply to a case like 
the present If a justice, as such, has sl legal demand, and is once 
paid in fall, and afterwards, by mistake, or otherwise, receives the 
same money over again, it is not clear to me, that he can be said to 
receive this last payment by virtue of his office; nor do I see by 
what explicit rule of law, after execution issues, the justice, as such, 
is entitled to receive any part of the money, except his own fees. 
Still less clear does it seem to be, in the settlement with John Grei- 
gor, and the receipt of the three hundred dollars, if, as the admi- 
nistrators allege, the justice received money not payable to him, 
and put it into his own pocket, how this transaction, between two 
men, and the justice himself one of them, can be rightly called a 
judicial act, and in this way his claim. as a creditor, and his taking 
of the money, be transformed into a sort of decision, as a justiee of 
the peace* But waiving all these matters, and supposing that the 
justice received the money by virtue of his office merely, still, if 
he has been overpaid, if there has been any mistake or deception, 
which I by no means say is proved by the evidence, but which I 
say the jury ought to have been left to decide on, then my opinion 
would be, that the same rules of law would apply to the case that 
would apply to a mistake of fraud in a like transaction between 
other persons; and precisely the same notice, or previous request, 
would be required in proof, which would be required in case of a 
defendant not a justice, receiving money not his own. I take it, 
the act of assembly was not meant to apply to the case of a debt, 
nor to money alleged to be overpaid on sundry executions; but to 
cases of abuse of authority, or official injury done; cases in which 
the jury may, if they think proper, give vindictive damages. The 
term vexatious, in the act of assembly, the tender of amends, the 
power of the jury to decide, whether the amends are sufficient, the 
plea of not guilty, all seem wholly unintelligible, if applied to the 
recovery of a debt. A short limitation against vindictive actions is 
common enough, but a provision by statute, cutting off a mere debt, 
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fair and just, by a limitation of six months, if found in this act of 
assembly, is, I think, found here only. There appears some absur- 
dity in the very idea of a plea of not guilty in a suit brought by ad- 
ministrators, and, what seems still more irreconcileable with all le- 
gal notions, if the justice, in a case like this, should happen to die, 
there might not only be a plea of not guilty on behalf of adminis- 
trators in a suit brought by administrators, but the court might be 
called upon to. certify, that an injury had been wilfully and mali- 
ciously committed by a dead man, and to punish it by double costs 
upon his representatives. If a justice of the peace holding the money 
of another, cannot be sued for the debt, without thirty days' written 
notice, then, I apprehend, it ought to follow, that a constable getting 
money into his hands on execution, should not be sued for it with- 
out the six days' previous written notice and demand: for by the aet 
of assembly, the notice to the constable is as positively required, as 
the notice to the justice. Yet, in practice, I believe, such notice was 
never required in case of demand of money Collected by a constable. 
Gibson, C. J* concurred with Tod, J. 

Judgment affirmed* 



[Cbulxbbesbubo, Noybhbbb 1, 1828.] 

FOLKER and another, Administrators of HUGGINS, against : 
SATTJ2RLEE. 

IN ERROR. 

In no case can a continuance be demanded by reason of an amendment, unless 
. where the opposite party is thereby taken by surprise, and of that matter, 
generally, the court must judge. 

Writ of error to the €ourt of common Pleas of Perry county. 

The material part of the case, in substance, was: — Satterlee, the 
plaintiff below, sued one Rogers and Huggins, the intestate, joint- 
ly, in debt on a promissory note, by summons, which was returned, 
served on Huggins, and nan est inventus, as to Rogers. There 
was a general appearance by attornies, marking their names on "the 
margin of the docket, and a plea apparently by Huggins only, the 
words being, the defendant pleads. Huggins afterwards dying, 
a writ of Scire Facias was sued out against Folker and Rinehart f 
his administrators, to bring them in as a party to the former action, 
according to the act of assembly. Purd. Dig. 276. 3 Sm. L. 30. 
The administrators appeared to the Scire Facias^ by their attorney, 
and being afterwards called upon by motion, in court, to become party 
defendants to the original suit, they declined it And, persisting in 
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the refusal, they offered sundry pl^as to the Scire Facias: 1. Nul 
tiel record. 2. That if there be any record of any suit, &c. it is of 
a suit against Sogers and Huggins both, to which they both plead- 
ed, and issue was joined, and that while the cause was pending, 
Huggins died, viz. on the 6th of December, 1824, and that Sogers 
is still in full life. 3. Non assumpsit and payment 4. Plene ad- 
ministraverunt and no assets; which pleas were filed. At the 
same time, the plaintiffs' counsel asked leave to withdraw the state- 
ment in the first suit, and file a new one, materially amended. This 
was opposed on the part of the defendants, but granted by the court. 
The defendants then asked a continuance, alleging surprise. The 
court held, that all the matters pleaded, or applied for on behalf of 
the defendants, could only be investigated after an appearance to 
the original suit, or upon trial, on proper issues to be formed. 
Whereupon, on motion of the plaintiff's attorney r the court gave 
judgment in the original suit against the estate of Huggins, in the 
hands of the administrators. A bill of exceptions was tendered and 
sealed. 

Errors assigned: — 

"1. In permitting the new statement to be filed, without a con- 
tinuance. 

" 2. .In giving judgment for the plaintiff, when it should have 
been for the defendants." 

The cause was argued by S. Jilexander and Carothers* for the 
plaintiffs in error; and by Watts and Penrose, for the defendant in 
error. 

The opinion of the court was delivered by 

Tod, J. — The amendment was rightly permitted. We hold the 
law to be, that in no case can a continuance be demanded by reason 
of an amendment, unless when the opposite party is thereby taken 
by surprise: and of that matter, generally, the Court below must 
judge. Here, it does not seem, that any immediate trial was in- 
tended. All that was asked for at the time, was, that the adminis- 
trators should defend in the original action. The plea of nul tiel 
record, was certainly one which the defendants below had a right to 
put in to the Scire Facias. But it was a plea for the court to de- 
cide on by inspection; and, we think, they virtually did decide it 
against the defendants correctly. To the Scire Facias the defendants 
might also have pleaded, that they were not administrators: they 
might have objected want of due notice on the summons, or relied 
upon any fact, to show, that they ought not to be put into the cause, 
and compelled to stand in the former place of the intestate: but they 
offered nothing of the kind. The plea, that if there was any record 
of any suit, it was of a suit against Sogers and Huggins; that they 
both appeared, and pleaded to it; that Huggins died, and that So- 
gers was still living, was completely inadmissible. It was multi- 
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farious; it was mingling matters of fact and law; it was putting to 
the jury a question of the merest law, upon the construction of the 
record. Our opinion is, that the court below gave the judgment 
which the act of assembly expressly required to be given. 

Judgment affirmed. 



[Chambmsiuhg, Notixbik 1, 1828.] 

CLARK against CAMPBELL and WILLIAMSON. 

IN ERROR. 

Testator devised to his wife, during her life time, or widowhood, all his estate, 
real and personal % to be applied by her towards raising and schooling his 
children, and at her decease, the remainder, if any, to be divided according 
to the laws of this commonwealth, share and share alike: and in case she 
should see cause to marry, she was to have only her bedding, and an equal 
share with the children that might then be living, out of his estate, and the 
remaining executor, or guardians of the children to take care of their parts. 
He then appointed his wife and another executors, empowering them to sell 
the tract of land in dispute, and the money that might be got for it to be laid 
out on other property, or to the best advantage, except what might be neces- 
sary for keeping, schooling, and raising the children, until they were em- 
powered to call for it, agreeably to the former part of the will. The wife 
survived the other executor, and married. Held, 1. That she and her hus- 
band had no power to sell. 2. That after the children had arrived at full 
age, the power, even if the other executor had been living, ceased* 

A purchaser at sheriff's sale is not affected by any secret transfer by the de- 
fendant, by parol, previous to the judgment, particularly if the defendant was 
then in possession. 

Writ of error to the Court of Common Pleas of Cumberland 
county, in an action of ejectment, in which the plaintiff in error 
was plaintiff below, and claimed two undivided sixth parts of a tract 
of land. 

The facts material to the case appearing in evidence on the trial, 
were as follow: — 

Robert Coffee being seised of the whole tract in question, died 
about the year 1800, leaving a widow and five children, having duly 
made his last will, as follows: — 

" I give unto my beloved wife, Nancy, during her life time, or 
widowhood, all my estate, real or personal, to be by her applied to- 
wards raising and schooling my children, and at her decease, the 
remainder, if any, to be divided according to the laws of this com- 
monwealth, share and share alike. And, in case the should see 
cause to marry, she is to have only her bedding, and an equal share 
with the children that may then be living, out of my estate; and 
the remaining executor or guardians of the children, to take care of 
their parts. And I do hereby constitute and appoint my loving 
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wife, Nancy, and my trusty friend, John Reynolds, as executors to 
this, my last will and testament, hereby empowering them, if they 
think fit, and get what they judge a sufficient price for it, to sell 
and convey a small tract o'f land, (the tract in question,) belonging 
to me in Southampton township, Cumberland county, adjoining 
my brother, Thomas Coffee, John M'Lain, and others, containing 
near one hundred acres, be the same more or less, hereby giving 
them, or the survivor of them, full power to sell and convey, and 
to make, execute, sign, seal, and deliver a conveyance, or convey- 
ances, for the same, in as full and ample a manner as I could do 
were I living, and present And the money that may be got for 
it to be laid out on other property, or to the best advantage, except 
what may be necessary for keeping, schooling, and raising the chil- 
dren, until they are empowered to call for it, agreeably to the former 
part of this." 

Nancy, the widow, intermarried with M { Knight, in 1805. John 
Reynolds, the co-executor,, died in 1814. It appeared, that 
M' Knight, on his marriage, took possession of the land; and daring 
the infancy of the children, and down to the year 1817, held the 
whole, or greater part of it Thomas and John, two of the sons of 
the testator, after they came of age, appear to have been in posses- 
sion of a part for a number of years; and, at one time, the land was 
rented, and the rent, as the witness said, payable to the heirs. It was 
sworn, that Thomas sold, by parol, his interest under the will, to 
M i Knight, in 1806, for two horses, which he received; and, that 
John also, by parol, sold to M'Knight his interest, for one hun- 
dred and fifty dollars, which he received. A receipt was also pro- 
duced, signed by John, and given to M ( Knight, dated the 15th of 
•April, 1818, for four hundred dollars, "for my share and a half (he 
had purchased a half share,) in the estate of my late father, 79 On 
the other hand, it was sworn, that in 1821, by the unanimous consent 
of the heirs, (except an infant child of Robert, who had died,) a 
partition was made of the property by a surveyor, employed for the 
purpose, into six shares, divided by metes and bounds, and that 
Thomas and John drew their shares by lot with the rest Mrs, 
M { Knight, the mother, also, drew her share. Mrs. M c Knight 
objected; for what reason is not stated, and the partition appears to 
have been abandoned. The. youngest child of the testator came of 
age in 1819. In March, 1822, M'Knight, together with his wife, 
the executrix, under the alleged power in the will, by deed, reciting 
a consideration in money, and recorded in July following, sold ana 
conveyed, in fee simple, the whole tract to Williamson^ th6 de? 
fefndant 

Clark, the plaintiff in the ejectment, derived his claim as fol- 
lows: — In •April, 1819, the executors otJohn Krisher, ohtained a 
judgment by confession, before a justice of the peace, against Tho- 
mas and John Coffee, two of £he sons of the testator, for four hun- 
dred and fifty-eight dollars. A transcript of this judgment being 



Digitized by VjOOQIC 



Nov. 1, 1828.] OP PENNSYLVANIA. 217 

(Clark v. Campbell and Williamson.) 

filed in the prothonotary's office in May,, 1880, after sundry exe- 
cutions, and a levy upon the interest of Thomas and John in the 
land in question, a sheriff's deed was, in due form, made to Clark, 
the plaintiff, for the two undivided sixth parts of Thomas and 
John. 

The plaintiff, on the trial, presented sundry points of law to the 
court. Nonq of them, except the fourth, is material. The answers 
to the rest were not complained of. The fourth point was: "That 
if the children were all of age, several years before the alleged sale 
to Williamson, and all married, and all necessity of schooling, 
raising, an d supporting them, had long ceased, and the widow was 
married in 1805, then the widow and her husband had no power to 
sell the land at all in 1822." 

The court charged the jury : " The plaintiff purchased at sheriiPs 
sale the alleged estate of John and Thomas Coffee in the tract of 
land of their father, as described in his will; and this ejectment is 
brought to recover the possession. Suppose the suit was by 7%o- 
mas and John Coffee against the defendant, could they recover? 
Old Robert Coffee, the father of John and Thomas, owned the land. 
He made his will, and appointed his wife executrix, with J. Rey~ 
nolds, executor. Reynolds soon after died. In that will, the widow, 
as surviving executrix, had power to sell the land referred. to, and 
the proceeds were directed to be appropriated in a particular way. 
What did Thomas and John take under the will?, The legal estate, 
by the operation of the will, and the act of assembly of 1792, was 
vested in the executors. They had a right to take possession of it, 
and a right to sell. Thomas and John either were to take a legaoy, 
in money, out of the proceeds of the sale, or at most, had an equita- 
ble interest in the land. If the executors had denied the trust, or 
refused to execute it, they might have been compelled by ejectment 
But if they have not denied the trust, nor refused to execute it, I 
cannot see how an ejectment could be sustained against them. The 
law gave them the right to possession, and the legatees, as such, 
could not deprive them of it.. There was a discretion vested in the 
executors, or survivor, as to the sale, and price, by the will. The 
power to sell is not limited to the period of the infancy of the chil- 
dren, as contended for by the plaintiff's counsel, and a sale was ac- 
tually made by the executors to D. Williamson, and the deed 
recorded before the sale by the sheriff to Mr. Clark. It might ope- 
rate most unjustly if the plaintiff's construction were given to the 
will. Suppose the facts to be as John Coffee, [* witness,) stated, 
that Thomas did actually sell out his share to M'Knight, who had 
married the executrix, and that Jol\n Coffee did sell out his also, 
and both did actually receive, in money, the whole amount of their 
interest, from the husband of the surviving executrix, long before 
the judgment on which the sale to the plaintiff was made. If such 
were the facts, in connexion with the sale, as stated, I cannot see 
how the plaintiff can recover in this suit As to the fourth point 
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proposed, we cannot answer in the affirmative. ' We refer to the 
remarks made before taking up the points, as a fuller answer to this 
proposition." 

In the charge of the court to the jury, three errors were now as- 
signed, viz. 

1. That the executors of R. Coffee were entitled to the posses- 
sion of the land, and could not be deprived of it by the heirs, and 
the plaintiff could not recover. 

2. That the power to sell was not limited to the infancy of the 
children; and in refusing to answer the plaintiff's fourth point in 
the affirmative. 

3. That if T. and J. Coffee sold their interest to-M'Knight, who 
married the executrix, and received the price before the judgment 
and the sheriff'* sale, and if the executors sold to Williamson, 
whose deed was recorded, the plaintiff could not recover, without 
any reserve as to the possession, clearing, &c, or want of notice to 
Krisher's executors, or Clark, of the parol sale, &c. 

S. Alexander, for the plaintiff in error, argued, that no power 
to sell was given to the executrix and her husband: and that if the 
power did once exist, it ceased on the extinction of the object of 
the sale by the coming of age of all the children. In either case, 
the shares of the children were real estate, bound by judgment, and 
recoverable by ejectment. The intent of the will is manifest In- 
stead of a power left to the widow by a future marriage to transfer 
to a second husband the disposal of the children's property, the 

1 plainest implication is, that after a second marriage she was no 
onger to be even executrix; for, while she should continue execu- 
trix, Reynolds could not, with any sense at all, be called, as he is 
in the will, the remaining executor, We are to take the whole 
will together; also to give to every part a reasonable meaning if 
possible, which it is apprehended would not be the case here, if by 
construction only, there can be made out a design in the testator to 
take from the widow the care of the most trifling personal proper- 
ty, because of her second husband, and yet tp give to that same se- 
cond husband the entire disposal, not only of the personal effects, 
but of all the land in fee simple. But even Reynolds himself, the 
executor, had he lived, would have had no power to sell after the 
children had attained their age. The object of the power was end- 
ed, and therefore the power itself was at an end. Dai ley v. James, 
8 Wheat. 531. Ellsworth's Lessee v. Jansen, 6 Johns.. Rep. 73. 
Lessee of Smith v. Folwell, I Binn. 558. The case of Ells- 
worlh's Lessee v. Jansen, was similar to this in most respects, ex- 
cept that the implication was not so strong as in this. It was a 
case, not of a public, but a private sale, like the present It was a 
case of a sale to a relation, a son-in-law of the executor; here the 
sale was to a brother-in-law. But there is another point Here 
was an election and agreement to take the land itself, carried into 
effect by a partition completed by metes and bounds: an election. 
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and agreement which Thomas and John Coffee, after "their rights 
have become vested in their creditors, cannot be permitted to re- 
tract. The alleged parol sales to M k Knight, it is believed, were by 
the statute of frauds merely null and void; particularly under the cir- 
cumstances of this case, the witness testifying to the parol sales be- 
ing brought to disprove his own title, after a transfer by the law to 
another, contradicting his own previous acts, having for a long time 
after the supposed sale, held the land, or a part of it, in his own pos- 
session, as his own property, and not as a tenant; and having so late 
as 1821 made an actual partition and drawn lots for his share; while 
the previous possession, whatever it was, of M'Knight can be, and 
by the settled rules of law ought to be, referred to his assumed 
power as guardian, and to his ownership of an. undivided share in 
right of his wife. Billington v. Welsh, 5 Binn. 129. Withers?* 
Appeal, 14 Stirg. fy Rawle, 185. 

Williamson and Carothers, contra.— If the facts are well con- 
sidered, we apprehend there eafi be no doubt of the law. M ( Knight 
held possession of the land up to 1817. The two sons came in by 
renting, not by any election. There can be no stronger disaffirm- 
ance of title, than by their possession as tenants paying rent. In 
1821, M c Knight again came in and held the land until the sale to 
Williamson. That meaning of the will which is said to be so 
clear is not visible to us. The beneficial interest intended for the 
widow is given in one part In another part, altogether unconnect- 
ed, is the power to sell, granted to her as executrix — " Hereby 
giving them, or the, survivor of them, full power," &c. Words 
cannot be more express. In the will there is no limitation of the 
power to the time in which schooling, &c« would be necessary; 
and the law fixes no limitation. It is said, here is a limitation by 
intendment. If so, it must be a forced intendment The circum- 
stances, even if the words of the will were doubtful, would go far 
to explain the intent of the testator. The children all young, the 
impossibility of all coming of age at the same time, and the conse- 
. quent impossibility of each taking his share at twenty-one, unless 
he was to take it in money, the obvious difficulty of making a title ' 
from. various future accidents, unless prevented by a power in the 
will, altogether seem to make it next to impossible that the testator 
could have meant to provide for his children by leaving each of 
them seventeen acres of poor land. Here was not a naked power. 
It was an interest in the executors. The provisions of the acts of 
assembly, Purd. Dig, 277, are conclusive upon this point There 
is not even a resulting trust left to the heirs. Their remedy could 
never be by ejectment. Henderson's Executor v. Wilson's Exe~ 
eutors, 13 Serg. fy Rawle, 330. Cook v. Duckenfield, 2 •#/*. 
565, 568. Oause v. Wiley, 4 Serg. fy Rawle, 521. 

The power was well executed. If a married woman be execu- 
trix, the husband has the whole authority with or without her assent. 
Toiler's Law of Executors, 412. As to notice — the will was no- 
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tice, vesting, as it did, the land in the executors or the survivor of 
them. Besides, Williamson 9 s deed was recorded in July, and 
the sheriff's deed to Clark was not made until the September fol- 
lowing. At any rate, notice to a judgment creditor is not essen- 
tial. Heister v. Fortner, 2 Binn. 42. The partition was never 
agreed to by AftKnight. In itself it was a mere nullity, void by 
the statute of frauds, being by parol only, and not followed up by 
possession. Ebert v. Wood, 1 Binn. 218. As to fraud, no fraud 
is directly alleged; nor can there be any probable inference of it 
from this record. The fact of Williamson having been the bro- 
ther-in-law of M'Knight will support no such charge. Nor was 
the attention of the court below called to this matter at all. 

The opinion of the court was delivered by 

Tod, J. — I cannot say that the third assignment of error, rela- 
tive to the effect of the parol sales, has been sustained by the plain- 
tiff in error. With one exception, neither the points of Jaw sub- 
mitted to the court below, nor the answer to them, have been placed 
on the record. If the shares of Thomas and John, are to be con- 
sidered as real estate at the time of the judgment against them, and 
not as a mere right to the proceeds of the money, then, clearly, by 
the statute of frauds the purchaser at sheriff's sale is not to be af- 
fected by any secret transfer by parol, particularly if the fact was 
that Thomas and John were in possession of their shares at the 
time of the judgment entered against them. This matter we look 
upon as settled by the case of Withers' s Appeal, 14 Serg. fy Rawle, 
185. The main point in the cause then is, Had M'Knight and 
wife, under the will, a subsisting power to sell? Concurring, as I 
do, most fully in most of the reasoning of the court below, yet on 
this subject it does appear .to me that in the hurry of a jury trial 
they have mistaken the law. I think there was no power of sale 
in the surviving executrix and her husband at any time. If there 
had been such authority in them at one time, I would think the 

?ower was ended when all the children had arrived at full age. 
'here is no doubt of the law as laid down in Toller's Lam of Ex- 
ecutors, 240:—" If a married woman be an executrix, or adminis- 
tratrix, the husband has a joint interest with her in the effects of 
the deceased, such as devolves the whole administration upon him, 
and enables him to act in it to all purposes; with or without her as- 
sent.' 9 But, in defining the extent of a power, the words of the 
grant of it are to be chiefly, or rather solely regarded. If there is 
a general rule, without any exception applicable to last wills, it 
is that the declared intent of the testator shall be effectual, so far as 
it opposes no principle of law. To make out the intent, all the 
parts of the will must be taken together. " / give unto my bt- 
taved wife,. during her life time, or widowhood, all my estate, 
to be by her applied towards raising, tyc. And, in case she 
should set cause to marry > she is only to have her bed and bed* 
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ding, and an equal share with the children, fyc. Jlnd the re- 
maining executor ^ or guardians of the' children, to take care of 
their parts." His meaning seems to be not to trust his children 
to the care, nor their property to the disposal of any future hus- 
band of his widow. That he intended a perpetual guardianship to 
be lodged in « step-father must, I think, be out of the question. 
Nor are these provisions of the testator to be looked upon as over- 
ruled and defeated by the subsequent parts of the will giving power 
to the executors, or the survivor of them, to sell and convey. There 
is, I take it, no contradiction/ The testator seems to have provided 
first for the case of his* wife's marrying again, and next for the case 
of her continuing a widow, giving her the fullest power in the lat- 
ter event, and no power at all in the former. But no matter who 
were the executors; even if Reynolds himself had been living, he 
could not, I think, legally sell the land in 1822. The object of. the 
power had then ceased. All the children had then attained full 
age. Raising and schooling were then at an end: therefore, so was. 
the power. The decisions have been frequent on this point. With- 
out any precedent, the direction in the will, to lay out the over* 
plus in other property, or to the best advantages until they (the 
children) were empowered to call for it, would seem to s*how that 
the only sale he meant was a sale while the children, or some of 
them, were unable to sell for themselves; and that there »was a ter- 
mination of the power implied in the very nature of it; just as a 
power to sell for payment of debts would imply that no lands are 
to be sold from the heirs after the debts are all paid. To support 
the sale to M i Knight, the acts of assembly of the 12th of March, 
1800, and 31st of March, 1792, have been cited. Those acts do 
expressly direct that a power to sell lands shall, pass to a surviving 
executor, or to an administrator with the will annexed, and that a 
naked power to sell shall be as available as a power eoupled with an 
interest In my opinion these acts of assembly are misapplied to 
the* present case. They were formed to obviate inconveniencies, to 
remove doubts, and settle points of law altogether different from 
any that are contested here. This case depends upon the will. 
Certain I am it would be a perversion of the two acts of 'assembly, 
so to construe them as to oblige a man . to intrust the guardianship 
of his children to another, in spite of all the directions he can put 
into his will to the contrary. The opinion of the court is, that 
the judgment be reversed, and that a venire facias de novo be 
•warded. 

Judgment reversed, and a venire facias de novo awarded. 



Digitized by LiOOQ IC 




222 SUPREME COURT [Chambersburg, 

[CHAXBKKSBUB9, NoTXMlIB 1, 1828.] 

M'COY against SCOTT. 

IN ERROR. 
1221 

i&'n administrator who collects the rents and profits of the real estate of the in- 
"I - . testate, holds them as trustee for the heirs, and not for the creditors. 
~^Until the right of the heirs is divested by a sale by the administrator under an 
1 341| order of the Orphans' Court, or by execution, the right of the heirs to the 
land is as absolute as that of their ancestor. 

Error to the Court of Common Pleas of Franklin county. 
The opinion of the court (Huston, J., dissenting,) was delivered 

Rogers, J. — Although lands in Pennsylvania are considered as 
chattels for the payment of debts, yet, in the case of an intestacy, 
the real estate goes to the heirs, and the personal estate to the legal 
representatives. The security exacted from the administrator has 
reference to the value of the personalty, as was decided at Sunbu- 
ry, when we held, that the surety in an administration bond was 
not liable for the real estate. When lands are wanted for the pay- 
ment of debts, there is a mode pointed out by the act of assembly, 
which the administrator is bound to pursue, for the real fund is not 
absolutely, but sub modo, assets in his hands. Until this proceed- 
ing takes place, the administrator has nothing to do with the real 
estate; and this I believe to be the universal understanding of the 
profession, and has, on several occasions, received the sanction of 
this court. The administrator, M l Coy 9 collected, the rents and pro- 
fits of property which had been leased by the intestate in his life 
time; and the question is, whether the administrator be a trustee 
for the creditors or heirs. We are of the opinion, the money was 
received for the benefit of the heirs. It is objected that this im- 
pairs the rights of the creditors, but this will depend upon the ques- 
tion, to whom does the law adjudge the right to the money arising 
from the rents and profits? for as it will be observed that this mo- 
ney was received by the administrator, without any authority from 
the Orphans' Court, it will be considered to have been received for 
the benefit of those to whom of right it belongs. The creditors 
have two remedies: they may either proceed to sell the estate them- 
selves, by judgment and execution, or they may await a sale to be 
made by the administrator, under an order of the Orphans' Court. 
It is a benevolent principle of law, that, until this be done, the wi- 
dow and children shall not be altogether destitute of support The 
law does not place them absolutely at the mercy of the administra- 
tor. If the administrator can interfere with the rents and profits, 
for the use of the creditors, it would be his duty to do so; and it 
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would be at the peril of the administrator if the widow and chil- 
dren were suffered to remain on the premises; for in case of an 
eventual deficiency of assets, he would be guilty of a devastavit. 
Justice, then, to himself, would make it necessary, in all cases, 
where there was a chance of insolvency, to exact security from the 
widow and children; which has not yet been done, and, indeed, in 
many cases produces misery and distress. Until the administrator 
has settled his administration account, it cannot be known what 
debts against the intestate will remain unpaid. Nor until the ad- 
ministrator has thought proper to pursue the mode pointed out by 
the-act, to possess himself of the real fund, or the creditors to pro- 
ceed foe recovery of their debts, can it certainly be known whether 
the real estate be wanted for the payment of the debts, or whether - 
the personal estate will not be sufficiently abundant for that purpose. 
Hence it is, that when the heirs receive the rents and profits, or 
live on the land, and cultivate the soil, and expend the proceeds in 
the maintenance of the family, under an idea which proVes unfound- 
ed, that the property is their own, to compel them to refund, would 
sometimes be attended with utter ruin, and almost always with 
great inconvenience. It is a strong argument with me, that in cases 
of such common occurrence, not one has been produced where the 
heir has been charged with the rents and profits received, or mo- 
ney made by the cultivation of the real estate. The heir takes the 
place of his ancestor, in regard to the land, subject to the liens 
which bind the fund, but not its profits. If the creditors wish to re- 
ceive the proceeds of the real estate, they must proceed themselves, 
or get the administrators to do so. And there is no hardship on 
the creditors to compel them to use legal diligence in resorting to 
a fund which is only pledged sub modo in payment of the debts 
of the deceased. If by their neglect they have betrayed the fami- 
ly into a false confidence, on them be the loss. They have no right 
to complain when they have a remedy in their own hands. As the 
land goes into the possession of the heir, he has a right to take the 
necessary estovers. If a trespass be committed, he must commence 
suit; the damages would be his absolutely, which seems to show that 
he is the owner of the fee simple, as were his ancestors, subject to be 
defeated by an enforcement of the claims of thexreditors, or a de- 
mand made in due form by the administrator of the real fund for 
payment of debts. In England, when suit is brought against the 
heir, on the obligation of his ancestor, execution goes against the 
lands which are sold, the proceeds of which belong to the credi- 
tors; the intermediate profits remain with the heir, who is not bound 
to account for them, and in conformity with this has been the prac- 
tice in Pennsylvania. The heir is considered the owner of the 
land, subject to the liens which are ascertained as attaching on the 
land, either by the administrator, or by suit brought by the credi- 
tors. Until these proceedings are resorted to, the right of the heir 
is as absolute as the right of his ancestor. 

Judgment affirmed. 
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| The Pennsylvania Agricultural and Manufacturing Bank against 
JOHN and JACOB CREVOR. 

APPEAL. 

The lien of judgments, not revived within five years, is superseded by younger 
judgments duly revived, notwithstanding the death of the debtor after the 
judgments, where the monies claimed ante from sales of land in the county, 
which were bound by the judgments. 

Query, how it would be if the funds are collected from lands in other counties, 
not bound by any of the judgments. 

Appeal by the plaintiffs from the decision of the court below. 

Hamilton and Williamson, for the plaintiffs. 
Penrose and Lyon, contra. 

The opinion of the. court was delivered by 

Huston, J. — In this case the plaintiff, on the 30th of December, 
1817, obtained a judgment. In February, 1819, John Crevor 
died. In 1825, Jacob, the other defendant, died. On the 17th of 
January, 1826, his death was suggested, and a Scire Farias issued, 
but it did not appear against whose representatives. 

After the entry of the above judgment against John, other cre- 
ditors had obtained judgments against him, which were duly revived 
by Scire Facias against his representatives, within five years, and 
execution issued, on which, in January, 1827, his lands were sold. 
A motion was made in the Court of Common Pleas, to order this mo- 
ney to be appropriated to this judgment, as being the eldest The 
court decided, it had lost its preference, as to this money, because, 
not revived for/more than five years. This cause was argued on the 
ground, that the act of assembly of 1794, directing the order of 
paying the debts of a deceased person; and the act of assembly of 
1797, directing, that debts of a deceased person, unless secured by 
mortgage, judgment, recognisance, &c, should not remain a lien 
longer than seven years, unless an action for the recovery of the 
san\e be commenced and prosecuted, &c, or unless a copy, or par- 
ticular written statement, &c, were not affected by the act of as- 
sembly of 1798. Act of assembly of the 4th of April, 1797, section 
fourth. 

The act of assembly of 1794, directing the order of paying debts, 
has reference principally to the payment of dfebts from the personal 
funds of the deceased. On these personal funds, the judgment was no 
lien in the life time of the deceased. So, a judgment in one county 
was no lien on lands in a different county. If the money in the 
bands of the executors or administrators, is raised from personal es- 
tate, or the sale of lands not bound by a judgment against the testator, 
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the order prescribed in that act of assembly is followed; and judg- 
ments, in case of deficiency, are paid, pro rata, without regard to 
their date. 

But judgments are a lien on lands within the county in which 
they are entered up, in the life time of the deceased, and entitled to 
payment during his life, according to priority of date. This priority 
is lost in five years, if no Scire Facias has issued, and the eldest and 
the next in order has priority, &c. &c. When a man, having land 
bound by judgments, dies, the proceeds of the*iand, if sold while 
the judgments are in full force, go to the judgments in succession, 
according to their date; and the judgments, in case of deficiency, 
and in case the money is raised by the sale of lands bound by the 
judgments, are paid, not pro rata, but the first is paid in full, and 
the next after, &c, till the fund is exhausted; and it may happen, 
that the last gets nothing. The act of assembly of 1794, was in- 
tended to give a preference to judgment creditors, over bond and 
simple contract creditors, where the money was collected from a 
fund, or funds, not bound by the judgments in the life time of the 
debtor. But it was not intended, and has not been held, to take 
away the right which he who obtained the first judgment, had to 
the proceeds of the lands bound by his judgment It did not in- 
tend, that judgments should be paid pro rata, when the fund was 
raised from the sale of lands bound by the judgments. The first 
judgment creditor had a right, of which he could not fairly be de- 
vested; and would not be, by any thing less than express legislative 
provision. But all rights are subject to limitation, in point of con- 
tinuance, and are limited, unless exercised in some way, in all 
civilized countries. No well regulated government is without 
statutes of limitations. Our legislature have enacted, that a judgment 
shall cease to be a lien, unless certain proceedings are had on it 
within five years. It also provides, that the Scire Facias, in such 
case, shall be served on executors, administrators, &c. Its provi- 
sions are plain; its policy wise— it takes in this case. The bank 
lost its preference to the first monies arising from the' sale of the land 
bound by its judgment, by not proceeding, according to law, within 
five years. 

Perhaps, if funds are collected from lands in other counties, not 
bound by. any of the judgments, it may still be entitled to payment 
in the rank of judgments, in preference, to debts of lower grade. 
But, that is not before us, and I give no opinion about it. 

Judgment affirmed. 
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DEARDORF against HILDEBRAND. 

IN ERROR. 

Declarations by a principal in a bond to a witness, in the absence of the surety, 
that a judgment no^, which he gave him to deliver to the party was to se- 
cure him, accompanied by proof, that the note was delivered to the party, 
and he entered up judgment and collected monies thereon, are good evidence, 
as part of the ree getta- 

Writ of error to the Court of Common Pleas of Adams county. 
The plaintiff in error was plaintiff below. 

Carothers and Fuller, for the plaintiff in error. 
Stevens, contra. 

The opinion of the court was delivered by 

• Rogers, J. — There is but one point which we are called on to 
consider. Henry Picking executed the bond on which suit is 
brought, with the present defendant as his surety; and the defence 
is, that in consequence of a request which he made to Deardorf to 
proceed against Picking, &c, he, Hildebrand, is discharged from 
his liability. The plaintiff gave in evidence a judgment to the April 
Term, 1824, on a note, with warrant of attorney from Henry Pick- 
ing to Jacob Hildebrand, dated the 30th of March, 1824; Fieri 
Facias, and money made to the amount of one hundred and eighty- 
one dollars and ninety-nine cents; and then offered to prove, that 
the note was executed by Henry Picking in the absence of Jacob 
Hildebrand, and that Henry Picking gave it to Samuel Pic/iing, 
the witness, who is also a witness to the note; and further, offered 
to prove what Picking said at the time, was the consideration of 
the note, and what monies it was intended to secure Hildebrand: 
That it was brought to the office by the witness, and judgment en- 
tered; it was then delivered to the said Hildebrand by the witness: 
That Hildebrand proceeded on the said judgment, and collected 
between two and three hundred dollars. This evidence was reject- 
ed, because it was the declarations of Picking in the absence of 
Hildebrand, not under oath, and which Picking was competent 
to prove. The defence of Hildebrand, resting on his character of 
surety, the evidence offered, was pertinent to the issue, because, if 
Hildebrand received the money on account of his suretyship, he 
did not stand in the situation of a surety, about to pay money with- 
out consideration, but must be considered a principal to that amount 
The note itself, does not show the object of giving it. This must 
be made out by testimony aliunde, and this may well be done, by 
the declarations made at the time the transaction took place. I look 
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upon this as a continued transaction from the time of the execution 
of the note, until it was received, and acted on by Hildebrand. By 
accepting the judgment, issuing execution, and collecting the money, 
he affirmed all the previous acts. The declarations of Picking, al- 
though in the absence of Hildebrand, are properly part of the res 
gesta, and as such, are competent evidence, according to the uni- 
form current of authority. It is no answer, to say, that Picking 
was a competent witness, and as such examined in the cause; for 
this answer would be equally good, if a valid one, whether Picking 
were present or not. The plaintiff might have proved the object of 
the bond, by the oath of Picking, but he is not bound to do so. 
The plaintiff has two ways of proving the same fact, each of 
which is equally good; and it is for him to determine, whether he 
will resort to one or the other, or both modes of making out his 
case. The declarations made at the time of doing a particular act, 
may generally be relied on with the utmost safety, as against the 
persons who were engaged in the transaction. Individuals do not 
often commit themselves, against their own interest. I look upon 
this precisely in the same way, as if Hildebrand was present at the 
time the declaration was made. It was made in the course of the 
business, and Hildebrand acting on it, is bound by the declarations 
of Picking. As the Court of Common Pleas rejected the evidence, 
we are of opinion there was error, and that judgment be reversed, 
and a venire facias de novo awarded. 

Judgment reversed, and a venire faeias de novo awarded. 
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ROSS, Garnishee of ROSS, against M'KINNY, for the use oi 219 15 

ROSS. 

IN ERROR. 

In a foreign attachment against A. as defendant, and a Scire Facias against R, 
executor of C, as garnishee, to recover a legacy bequeathed by C. to A., it 
is a good defence, that C. was surety for A., and the executor had been sued, 
and was likely to be compelled to pay the money; and the court will direct a 
conditional verdict for the plaintiff, to prevent issuing execution till the exe- 
cutor be rendered safe. 

Query, if a legacy can be attached ? 

Error to the Court of Common Pleas of Perry county. 

.The opinion of the court was delivered by 

Rogers, J. — This was a foreign attachment against Thomas 
Boss, in which the defendant in error, Samuel Boss, was gar- 
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nishee. John Ross, who was the father of Thomas Ross, left him 
a legacy of one hundred pounds, part of which is in the hands of 
Samuel Ross, who was the executor of the will; but which he 
claims a right to retain, because, he says, his testator, John Ross, 
was surety fop his son, and that suit has been brought against him, 
as executor, and that the estate will have this money to pay. He 
claims a right to retain the money until the estate be indemnified. 
This case must be viewed in the same manner as if suit had been 
brought by Thomas Ross; for the creditors of Ross, are in no 
better situation than Ross himself. If an action had been brought 
for the legacy, the executor would have been entitled to a refund- 
ing bond, which must have been tendered and filed, before the com- 
mencement of the suit. But we will suppose this to have been done, 
and the defendant made defence, as here, would it avail him ? It 
appears to me clear, that it would. It is a contingent liability, and 
it is easy to see, that unless the estate be secured from the legacy 
in the hands of the executor, they will have the whole money to 
pay, without any effectual remedy against Roes. It would be un- 
just that the executor should be deprived of a remedy which is in 
his hands, that Ross, or what is the same thing, his creditor, should 
recover the legacy, and that the estate should be put to theiraction 
against Ross, success in which, is at least doubtful. This contin- 
gent liability does not form an absolute defence, for peradventure, 
the money may never be paid. All the surety has a right to require, 
is a reasonable indemnity, which can be afforded him by a condi- 
tional verdict. Whenever Ross, or his creditor, renders the exe- 
cutor safe from the claim impending on the estate, then, and not 
till then, he is entitled to this money; and this I understand is all 
that the executor requires. Indemnify me from the claim, says the 
executor, and I am ready to pay over the balance of the legacy in 
my hands; and this is-a proposition, as it appears to the court, highly 
reasonable. He requests that terms may be imposed upon the plain- 
tiff, so as to prevent the estate from coming to loss. Every case 
of the kind must depend on its own circumstances. It is for the 

{'ury to judge, under the direction of the court, whether the defence 
>e a pretence, to avoid the payment of the money, or-a well ground- 
ed fear, that the estate will come to loss, unless permitted to retain. 
It is an equitable defence, depending upon a variety of .circum- 
stances, of which we must judge as they arise. 

Whether a legacy be the subject of a foreign attachment, in 
Pennsylvania, we shall not determine, as the point was not raised 
in the Court of Common Pleas. In England, a legacy cannot 
be attached in the hands of an executor; because, it is uncertain 
whether, after debts paid, the executor may have assets to discharge 
it; because a legacy is not demandabie, or suable at common law; 
and because, it may work a wrong to the creditors, who are third 
persons, and can have no day in court in the suit, to interplead. 
Haw far these reasons apply in Pennsylvania, we shall not decide, 
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as the cause will be remanded, and the executor will have the op- 
portunity of raising the point in the Court of Common Pleas. ' 
Judgment reversed, and a venire facias de novo awarded. 
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I RAMSEY against LINN, Executor of FLEMING. 

IN ERROR. 

A judgment confessed on an amicable Scire Facias on a former judgment, is a 
valid lien against subsequent encumbrancers, though the original judgment did 
not legally exist 

Writ of error to the Court of Common Pleas of Cumberland 
county. 

The plaintiff in error was plaintiff below in an amicable action, 
to try tjie right to a sum of money raised by a sheriff's sale of land, 
situate- in Perry county, on a testatum execution from Cumber- 
land county. The question was as to priority of lien. The facts, 
which by agreement were stated, and to be considered as if found 
by special verdict, in substance were:^— 

Perry county was erected out of Cumberland; the division to 
take effect on the 1st of September, 1820. After that day, viz. on 
the 4th of October, 1820, an action of debt was commenced in 
Cumberland county, by Fleming, the defendant's testator, against 
Jacob Fritz, the owner of the land in question. The suit was by 
summons. The writ was returned by the sheriff, "served;" and 
judgment at the January court following, was entered against 
Fntz, by default. This judgment was afterwards revived by Scire 
Facias; and upon it a Testatum Fieri Facias was issued to Perry 
county, and entered on the records of that countyon the 25th of 
May, 1825, and levied upon this land of Fritz, which, upon a 
Testatum Venditioni Exponas, was afterwards sold for six hun- 
dred and fifty-two dollars, the money in question. 

It happened, that the record of the suit of Fleming against Fritz, 
with the statement and papers, was transmitted to Perry county, 
entered on the record of that county, and at their first Court of Com* 
mon Pleas, viz. on the 31st of January, 1821, there was this entry 
made by the court: Judgment entered in Cumberland county. 
Upon this judgment, or supposed judgment, thus transmitted, and 
thus existing, or supposed to exist in Perry county, an amicable 
Scire Facias was agreed to, and signed by Fritz, witnessed by 
James Hamilton and William Ramsey, the plaintiff in error, and 
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filed in the. court of Perry County on the 1st of March, 1824, as 
follows: — 

tc t ~™ j7/«~^~>k " Amicable Scire Facias post annum et 
James Fleming** rffej ^ tQ reviye a judgment> ^ 108> Nowmm 

J b F 'tz \* er ^ erm » 1S20 > on tne docket of the Court 
aco rt . 3 Q £ c ommon p| eas f Perry county. I agree 

to appear ta this amicable Scire Facias, and consent that the same 
be entered of record as of February Term, 1824, and confess judg- 
ment to the plaintiff, for the sum of seven hundred and ninety-three 
dollars and seventeen cents, with interest from the 13 B th of Septem- 
ber, 1820. All payments subsequent to the said 13th of September, 
1820, to be hereafter allowed. Witness my hand and seal, the 5th 
of February, 1824. 

"Jacob Fritz. [Seal.] 
(<A . C James Hamilton, 
Attest, ^ William Ramsey." 

The claim of Ramsey, the plaintiff in error, to the money, or 
part of it, was founded on a mortgage of the same land, by Jacob 
Fritz, to him, executed the 30th of October, 1824, to secure a debt 
of three hundred and eighty-four dollars, due by single bill. The 
mortgage was duly recorded on the day of its date. The cpurt be- 
low gave judgment for the defendant 

Ramsey and Watts, for the plaintiff in error. — It is a matter too 
plain for argument, that the judgment in Cumberland county, on 
a suit commenced on the 4th of October, 1820, could create no. lien 
on lands in Perry county. The original judgment was never trans- 
ferred to Perry county, nor could it be by law. It was never en- 
tered in Perry county regularly, or otherwise. Thus, the first lien 
of Fleming } s judgment on the land in question, was by the levy on 
the Testatum Fieri Facias, which was after the mortgage to the 
plaintiff in error. The judgment by confession on the amicable 
Scire Facias, was a mere nullity. No such former judgment ex- 
isted as described in that Scire Facias. The subsequent proceedings 
of the defendant in error show, that he, himself, considered the 
Scire Facias in Perry county as a mere nullity. The Court of 
Common Pleas of Perry county had no jurisdiction, or power to 
take cognisance of a Scire Facias on a judgment in Cumberland. 
It is a rule of law, without exception, that a Scire Facias on a judg- 
ment, shall issue out of that court only in which the judgment was 
rendered, and in the same county. It is but a continuation of the 
original suit. 2 Tidd. Prac. 983, 1007. 2 Sound. 72. Whart. Dig. 
363, No. 40. Penn v. Kline, 1 Pelers's Rep. 44G. Consent can- 
not give jurisdiction. The amicable suit was of no more avail than 
if it had been by adversary process. Here, if there might be a Scire 
Facias legally brought in one distant county, there might be many 
others entered in other counties by the same reason. If this can be 
tolerated, the confusion and injustice which must be produced by 
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the practice, may be easily foreseen. The judgment by confession 
in Perry county, was not noticed. It was mere deception, for it 
pretended on the face of it, to be founded on a record of the court, 
which record could not be found, and which, in fact, never existed. 
As to the notice to Ramsey, by subscribing as a witness, the law 
is as clear, that he is bound by no such signature, as the fact is, that 
he knew nothing of the contents of the paper. 

The counsel who was to have argued on the other side, was stop- 
ped by the court. 

The opinion of the court was delivered by 

Tod, J. — I throw out of the case the fact of Ramsey having, 
- eight months previous to his mortgage, subscribed as one of the 
witnesses to the confession of judgment by Fritz in favour of Flem-> 
ing. He certainly ought not to be held bound to inquire into, and 
remember the contents of a paper, which he was accidentally called 
upon to attest as a witness. By the way, I do not admit, that the 
most perfect knowledge of the judgment would have made it good 
against Ramsey, if void otherwise. As to priority of lien, we take 
it to be clear, that the judgment in Cumberland county did not 
bind the land in Perry. The levy on the Testatum Fieri Facias 
from Cumberland county would have bound the land, but it was 
subsequent to the plaintiff's mortgage. Therefore, unless the defen- 
dant's claim is supported, by the amicable Scire Facias in Perry 
county, it must fail altogether. The judgment upon it was some 
months prior to the plaintiff's mortgage. It would appear, from 
the proceedings, that the amicable Scire Facias has been almost 
abandoned, and condemned by the defendant in error himself. Yet, 
we hold it to be the first lien, and entitled to the money. If, in- 
stead of amicable confession, that judgment of revival in Perry 
county had been by default, on adversary process by writ, perhaps 
it would have been absolutely void ; because, the rule of the common 
law clearly is, that a. Scire Facias issues out of that court only in 
which the record of the judgment remains; and here the record and 
papers, though transferred in fact, were not legally transferred to 
Perry county. Perhaps there are some exceptions to this rule in 
Pennsylvania, by reason of inconveniences which could not exist 
in England, where the jurisdiction of the superior courts extends 
throughout the kingdom, and where the creation of new counties 
has been unusual. But, however that may be, it seems very clear, 
that all the parties interested, may lawfully agree to confirm an in- 
valid transcript, or nugatory judgment, provided the confirmation is 
to be efficacious, and give a lien only from the time of the agree- 
ment properly appearing. We are all of opinion, that though there 
was legally no such record as mentioned in the amicable Scire Fa- 
cias, in Perry county, yet the defendant, Fritz, was estopped by 
his confession. He admits the validity of the record, and such ad- 
mission by him, if bona fide, is conclusive against all claiming 
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under him by title, subsequent to the confession. Such a confession 
of judgment, in every amicable action, admits the issuing of a' writ, 
though in fact, such writ never existed* We concur throughout in 
the opinion of the court below. 

Judgment affirmed. 
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RUGGLES and others against ALEXANDER and ANDREW 

GAILY. 



IN ERROR. 

The certificate of a prothonotary, that a writ, declaration, or statement, cannot 
be found in his office, is admissible in evidence, to prove the loss of such 
papers. 

The docket entries of a suit, appearance, plea, and issue, are admissible in evi- 
dence to show, that a suit has been brought; and whether the suit was an 
ejectment for a particular tract of land, may be proved by parol. 

An agreement, admitting the defendant in ejectment to be in possession of the 
land in controversy, does not preclude the plaintiff from showing how the de- 
fendant .got into possession. 

If a deputy surveyor has included too much land within the lines of a survey, 
he cannot, without the knowledge and consent of the party for whom it was 
made, throw out a part, including cleared fields, ana the best land. If he 
do so, the party injured is bound to apply for redress to the Board of Pro- 
perty, and obtain a resurvey. But, it after the survey is returned, and be- 
fore application for redress is made, any third person acquires a right to the 

. land thrown out, by actual settlement, or the purchase of a warrant, the 
party injured by the act of the deputy surveyor, cannot, especially if his ap- 
plication for redress has been long delayed, recover against such thira 
person. 

Writ of error to the Court of Common Pleas of Perry county. 

Watts and Penrose, for the plaintiffs in error. 
Carothers and .Alexander, contra. 

The opinion of the court was delivered by 

Huston, J.— On the trial of an indictment in the Court of 
Quarter Sessions of Perry county, against Alexander and An- » 
drew Gaily, in which they attempted to defend themselves on the 
ground, that the place where the alleged assault and battery was 
committed, was their own land, &c, it appearing there was really 
a contest as to the ownership and possession of the property , it was 
agreed to withdraw the prosecution and enter an ejectment to try 
the right to the possession. This was approved of by the court It 
is a course frequently pursued in Pennsylvania. A paper waff 
drawn up and signed, of which the following is a copy:— 
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" It is agreed, that an indictment, now pending in the Court of 
Quarter Sessions of Perry county, against Alexander and Andrew 
O alley and others, be changed into an ejectment in the names of 
Alexander and Andrew Gaily against the said defendants, Eve 
Buggies and others, who are admitted to be in possession of the 
land in controversy, viz. a tract of land of two hundred acres, more 
or less, situate in Rye township, in the said county, and adjoining 
lands of Michael Smith's heirs, the said plaintiffs, and others. This 
agreement is not to affect the actual possession of either party as it 
now stands, until this cause shall be decided. The costs of the said 
indictment to abide the event of this ejectment, and to be paid by 
the losing party. This cause shall not be transferred into the Cir- 
cuit Court The defendants now plead not guilty, and issue is 
joined. The cause to be put down for trial, and tried at the next 
term, or as soon after as possible. " 

This was agreed to by the counsel for the Gailys, by Mr* Smith, 
and by the counsel for the Buggies. 

On the trial of this cause, the plaintiffs gave in evidence:— 

24th of February , 1786, warrant to John Gaily r for two hun- 
dred acres of land, including his improvements, &c, to pay inte- 
rest from the 1st of March, 1780. 14th of May, 1790, a survey 
by the deputy surveyor of two hundred and two acres and one hun- 
dred thirty-eight perches: returned to the surveyor general's office 
the 1st of April, 1802. 24th of February, 1786, a warrant to 
Alexander Gaily, for two hundred acres, adjoining John Gaily: 
this did not call for any improvement, interest from date* 14th of 
May, 1790, a survey by the deputy surveyor of two hundred and 
twenty acres, returned to the surveyor general's office the 1st of 
April, 1802. 

They then showed an order of resurvey, dated the 26th of No* 
vember, 1805, purporting to be on a petition of Alexander GaUey, 
and reciting the above warrant and survey, and "that owing to 
the mistakes of the then deputy surveyor, the surveys of both the 
said tracts interfere with, and run into, or include part of an ad- 
joining tract of land, held and occupied, or possessed by your peti- 
tioner, under, and by virtue of his improvement right. " On this 
the board ordered a resurvey of both the tracts, in order to avoid 
interference with other lands adjoining; to correct the errors and 
mistakes of the said former surveys, and to procure accurate re- 
turns into the surveyor general's office. 

They then produced from the office of the deputy surveyor, a 
general or connected draft of the two surveys above-mentioned, as 
made on the ground by the deputy surveyor in 1790, (and proof, that 
the whole of the outer lines were run, and marked on the ground, 
and were found on the resurvey.) They also showed a warrant, 
the 13th of October, 1805, to Andrew Gaily, for one hundred and 
fifty acres of land, adjoining Alexander Gaily and Samuel Da- 
vis, calling for an improvement, and paying interest from the 1st 

vol. ii. 2 G 
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of September, 1802. Also, a draft, showing, in connexion with 
the resurvey of the warrant to John and Alexander Gaily, and the 
tract surveyed for Andrew Gaily, and which, though covering 
exactly the ground taken in on the two first warrants, by the deputy 
. surveyor in 1790, yet located the two first very differently, and 
laid Alexander and John Gaily's so as to include the defendants' 
improvements; and Andrew Gaily 9 s warrant was so laid as to in- 
clude a small part of the defendant's claim, situate a considerable 
distance from their house and actual clearing. 

They then proved, that the lines of the connected draft of the 
two surveys in 1790, were found on the resurvey on the ground, 
and well marked, correctly surveyed, except an error of twenty 
perches in one line. They also proved, that Mr. Smith, father of 
Smith, the defendant, and under whom he and the other defen- 
dants claimed, was along at this resurvey, and saw the old lines, 
and said, he would take up some land outside of it — the defendants' 
claim is inside of it. 

It appeared, that in 1790, the deputy surveyor had included six 
hundred and four acres in the survey made on the two warrants of 
the 24th of February, 1786, to the two Gaily s: That he sent an 
assistant to re-examine the lines, alleging the surveys would not 
close: That the returns were not made, because the fees were not 
paid: That the deputy surveyor told one of the Gaily s, he had en- 
closed too much land by fifty acres, and advised them to take a 
warrant for it It also appeared, that in making his returns, he 
threw out some of the fields to the amount of between twenty and 
thirty acres, which had been cleared and cultivated before 1786: 
That Mr. Smith had reaped grain in those fields for Gaily, before 
1786: That the fields have been occupied by the Gaily s ever since, 
and are still: That no one of them actually resided on that part: 
That the land thrown out in making the returns, is better than that 
retained. 

They also proved, that in 1805, the then deputy surveyor had 
told Mr. Smith, that the land in question was thrown out by his 
predecessor, in making Gaily 9 s returns, and made a bargain with 
Smith to make a settlement on it, and Smith to put and keep a 
tenant on it, and the deputy surveyor to pay the court expenses, 
and they to hold the land in partnership; and, that the same deputy 
surveyor, after the trial in Carlisle, had told the Smiths to com- 
promise. 

The defendants then gave in evidence: — 
"31st of December, 1807, application of Michael Smith for two 
hundred acres of land, adjoining Alexander and Andrew Gaily's. 
18th of February, 1808, oath of Mr. Smith. 9th of March, 1808, 
a warrant to Mr. Smith for two hundred acres of land, including 
an improvement in the 1st of September, 1805, with interest from 
that date." 
The defendants further read the application of the plaintiffs for 
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the warrant to Andrew Gaily; the petition of Alexander Gaily to 
the Board of Property for the resurvcy; the connected draft of the 
three Gaily's surveys, returned to the Board on that order, and re- 
jected by the Board; and the separate returns on the two Gaily 9 9 
warrants, made in pursuance of the said order, both rejected by the 
Board of Property; 2d of October, 1808, a Caveat by Smith 
again st those returns, which were not then made; 4th oiJune, 1810, 
a decree of the Board in the premises, deciding that the original 
returns on John and Alexander Gaily's warrants should remain 
unchanged, but not deciding on the rights under Smith's warrant 
and Andrew Gaily's. 

There was much testimony as to the time when Smith's actual 
settlement on the land in dispute commenced, and as to what that 
improvement was; and it was fairly left to the jury, whether previous 
to taking out the warrant, there ever was an actual personal settle- 
ment on the land in question by Smith, with the intention of making 
it a place of abode, and the means of supporting a family, and grain 
raised; or, whether it was a plain attempt to evade the law, and the 
residence for a short space, and with long intervals, and witnesses 
prepared to come to the spot and see Smith and his wife in the 
cabin during the hour they spent in it And the law was laid down 
on this subject as in Bealer v. Baker. 

There was also proof of the building a house within the survey 
made for Andrew Gaily in the fall of 1805, and a residence in it 
till the time of trial; and no objection to the charge on these im- 
provements. It appeared, however, that in 1808, or perhaps 1809, 
Ruggles moved into Smith's cabin under Smith, and lived there 
till 1816. 

By section eleventh of the act of assembly of the 3d of April, 
1792, it is provided, that on the determination of the Board of Pro- 
perty, on any Caveat, the patent shall be stayed for six months, 
within which time, the party against whom the decision is, may 
bring his ejectment, &c. &c: (perhaps this section only applies to 
decisions of the Board on titles commencing after the act) The 
plaintiff, however, to show that it was no bar to their claim, offered 
to give in evidence the copy of a record in Cumberland county. 
The evidence offered, was the docket entry of the suit, the appear- 
ance, plea, and issue, the swearing of the jury, and their verdict for 
the plaintiff. 

A motion was made for a new trial, on which there was no deci- 
sion, and marked, continued till the time of the extract certified. 
The officer certified, that on diligent search, neither the summons 
in ejectment, nor statement, could be found in his office: That what 
he had copied, was all that remained of record there; and offered to 
prove, that this ejectment was for the lands now in dispute. The 
court admitted the evidence, and the defendants excepted. This 
was one of the errors relied on. The plaintiffs next offered to prove, 
that in 1816, immediately after the trial in Cumberland county, 
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the defendants left the possession of the premises: That the plain- 
tiffs entered into possession, and were in the actual and peaceable 
possession until a short time before the indictment, when the defen- 
dants, by fraud and force got possession. This was objected to, and 
admitted by the court This was the next error relied on. 

I shall notice these exceptions to testimony here. 

In this state, our judicial proceedings are evidenced by the writ 
or summons which issues to the sheriff, on which he endorses his 
return, and the writ so endorsed is filed. A declaration is drawn, 
and this is filed by the prothonotary, The appearance of the defen- 
dant is entered on the docket on which the prothonotary had enter- 
ed the names of the parties, and nature of the suit at the time he 
issued the writ. The recognisance of special bail, if there is any, is 
entered to this suit on the docket, and entered very briefly. The 
pleas, and replications, and issue, are entered on this docket, or 
rather, according to our usage, a short note of them is entered; and, 
unless in special cases, are never drawn up at length, or to be 
found any where else than on the docket. The swearing of the jury; 
their names and verdict are first entered in the minutes of the court 
book, but are transferred to the docket; and there the motions for 
new trials, &c are found; and there the judgment is entered. In 
short the docket is our record, and contains every thing except the 
writ, the nam, and executions. To draw up the whole on a roll, or 
otherwise, to make out the recognisance of special bail, the pleas, 
replications, and issues, at full length, except in some particular cir- 
cumstances, is unknown, since a copy of the docket is so far a copy 
of the record. If the writ, or narr. 9 is lost, the law, as to a record, 
or part of a record lost, is neither new nor disputed. But the ob- 
jection here seems to be, that the proof of loss of the writ, &c. was 
only the certificate of the officer, and it was said, the oath of some 
person who had searched for it, would have been better; and that a 
negative certificate is not known to the law. I have nothing to do 
with the laws of other states or countries, but it is the constant 
usage to receive a certificate of one of the officers of the land office, 
that a warrant, or return of survey cannot be found in their respec- 
tive offices, and such certificate has been decided in this court to be 
sufficient to let in secondary evidence. So, if a deed is lost, a cer- 
tificate of the recorder of the proper county, that it is not to be 
found on record in his office, is part of the proof made to let in 
secondary evidence of its contents. And in 13 Serg. fy Eawle, 
there is a decision, which goes the whole length of deciding this 
point; and further, there have been other decisions on this subject 
not yet printed. The evidence offered, however, did not show 
a judgment of the court. It was not necessary it should. It was 
only offered to show, that a suit had been brought; and the docket 
entry of the suit, appearance, and plea, and issue, was sufficient for 
this; but it was said, what was shown did not prove it to be an 
ejectment for this land. To this I answer, that whether a former 
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suit was for the same cause of action, is often, too often, the subject 
of parol proof; and to be proved in no other way. In all actions of 
assumpsit, and, I may add, in all actions of ejectment! no other 
proof can be adduced. 

The next bill of exceptions was, admitting evidence as to the 
manner in which the defendants got into possession. And it was 
argued, that the agreement to enter this suit, in which, "it is 
admitted the defendants are in possession of the land in contro- 
versy," precluded this testimony. But we are of opinion, tlis was 
only intended to save the trouble of proving them in possession, at 
the trial. To admit the defendants to be in possession is one tling; 
to prove how they got, and whether they are entitled to possession, 
is another and very different thing. The right to possession is fee 
matter trying, and this right can only be decided, by proving the 
nature of the possession, the time when, and the manner how it wn 
obtained; in short, whether it is by right or by wrong. In thit 
state, lands are often held exclusively by possession. If a man entei 
on vacant land, he acquires a right to it. If he enters on appropri- 
ated land, he is a trespasser. There was no error in admitting this 
proof, 

Under an act of assembly of this state, and the practice of our 
courts, the defendants proposed no less than nine propositions to the 
court; on each of which, they were requested to deliver an opinion 
to the jury; and errors were assigned in the answers to these pro- 
positions. The first of these propositions included the point on which, 
in fact, the whole cause turned : and the answer was correct. It was 
proved so incontestably, as not to he disputed, that Mr. Lyon, in 
1790, included the land in question in the survey made for the two 
warrants of John and •Alexander Gaily. Under the circumstances 
of this case, and the facts proved, it is not material to inquire 
whether he could have returned the whole on these two warrants, 
then in his hands. In Blair v. M k Kee y 6 Serg. fy Rawle, 193, it 
was said, that where a person has a right, by improvement fairly 
established and designated, a deputy surveyor may legally survey 
for him four hundred acres, and ten per cent, over, although his 
warrant does not call for so much. See also Davis v. JKycr, 4 
Binn. 162. I think there may be cases in which this would be 
doubtful; but the general position is not questioned, and it is not ma- 
terial in this case; for the deputy surveyor did not so return, nor 
was he asked to do so. It was proved, that he told one of the 
Oailys that he had included too much, and must throw off fifty 
acres; but no proof that he asked them where he should throw it off, 
or that they directed him. His returns in 1802, show, that he did 
leave out of the returns a large portion included in the survey on the 
ground; and in this part so left out, were two fields, and part of two 
other fields, then, and ever since in the occupation of Gaily. The 
judge told the jury, if this part was left out by the direction of 
Gaily 9 or if after it was left out, they knew it, and assented to it, 
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they were bound; but if done without consulting them, if they never 
assented to :t; if it included their cleared fields, and better land than 
some of wtat was included, they were not bound by this act of the 
deputy surveyor; but that they were bound to apply for redress to 
the BoarcJ of Property, and obtain a resurvey : That if, after the 
return, ard before their application for redress, any other person 
acquired a right to the land thrown out, by actual settlement, or 
purchase of a warrant, they could not, especially if they had delay- 
ed theft application for redress a long time, recover from such per- 
son: That the return of the deputy surveyor must be taken prima 
facit to be right, and with their consent; but that proof might be 

Siv£n, that it was not right nor by consent: That the jury were to 
ecide on this matter, not from the facts selected by the defendants' 
counsel, but from all the facts and circumstances proved in the 
cause, and in this there was nothing of which the defendants have 
t right to complain. If the Board of Property refuse to give re- 
dress, their decision is not final. The matter may be brought before 
a court and jury, whose decision is, by the eleventh section of the 
act of assembly of the 3d otJlpril, 1792, to determine the rights 
of the parties, and to determine the further proceedings of the of- 
ficers of the land office. The jury, (and a former jury also,) have 
found for the plaintiffs, and if this point is with the plaintiffs, all 
the others are also with him, or immaterial. If the plaintiffs had a 
right to this land by his original settlement, and warrant on that 
(settlement, or on his other warrant of the same date, and a survey 
made on the said warrants; no deputy surveyor could deprive him 
of it A deputy surveyor must consult the owner as to the part to 
be thrown out, when it is necessary to throw out. He cannot at 
his pleasure decide what the owner shall keep, and what he shall 
lose, even of the woodland; much less can. he deprive a man of his 
cleared fields, and the best timber land. No intentional injustice is 
attributed to the deputy surveyor in this case, and I suppose there 
was none. I suppose he did it in his office, without knowing 
whether it was good or bad land which he threw out; but that does 
not alter the case; unless acquiesced in, it does not affect the right 
of the owner. To be sure, the owner is bound also to attend to this 
matter; it is his affair, and it will not do to say, he did not know 
of his own return of survey. In a reasonable time he must make 
his objections, and he must not permit another person to expend 
money or labour without notice. But nothing of this kind occurred 
here. He was still in the occupancy of his fields, and he presented 
his petition before Smith, under whom the defendants claim, had 
made any progress. Smith knew, or suspected how the matter was, 
and what was to follow, for his first act was to engage with a part- 
ner who was to pay the expense of the lawsuit: he was then any 
thing but a purchaser without notice. 

As to the small part claimed under the warrant and survey of 
•Andrew Gaily, the court left the question, whether the improve- 
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ments of Smith, on which his warrant was obtained, to the jury; 
and even if his improvements had been bona fide, and if (which 
was doubtful,) his were began before Andrew's; yet they were at 
the same distance from each other; no boundaries of his claim had 
been designated; there was no notice to Andrew, that he was set- 
tling within bounds intended to be included in Smith's improve- 
ments; and if there was nothing more, I do not see his preference 
over Andrew. But when we consider that Andrew called for an 
improvement, made in 1802: That there was proof of an old im- 
provement within his claim, though the witness did not state the 
date of it; and when we consider, that Smith's improvement, such 
as it was, was not on vacant land at all, but on land of Andrew Qai- 
ly's, there was nothing wrong in the charge or the verdict as to this 
part; for the' facts, as to the improvements being bona fide, or co- 
lourable, were fairly left to the jury. And if Smith had no title at 
all, even admitting the land to be vacant, until he put Buggies on the 
land in 1809, the subsequent residence of Buggies could not relate 
back to devest the right, Andrew's right hf settlement and warrant 
in October, 1805. 

It is unnecessary to go through the other points. They only be- 
came material if those noticed were found in favour of the defen- 
dants. They were predicated on a statement of facts, which must 
have been found not to be a true statement of facts, or the verdict 
must have been the other way; or, on a supposition, that in law, 
the Oailys were bound by the survey, as returned. Now, they 
were not bound, except as stated above. There was, however, no 
error in the answers to them. The Court of Common Pleas, with 
great patience, followed each of them, and with precision, discrimi- 
nated what the law would be in the event of the facts being found 
one way or the other. As the opinion on these points was peculiar 
to a statement of the circumstances very peculiar, and not likely to 
occur soon again, I shall not labour through the whole of them. 

Judgment affirmed* 



END OF SEPTEMBER TERM, 1828.-WESTERN DISTRICT. 



Digitized by VjOOQIC 



Digitized by LiOOQ IC 



CASES 

IN 

THE SUPREME COURT 

OF 

PENNSYLVANIA. 

EASTERN DISTRICT, JANUARY TERM, 1830. 



[Philadelphia, Jawuabt 1, 1830.] 

| ROMIG, Administrator of ROMIG, against ROMIG. 

In an action of trover brought by administrators for certain bonds, given to the 
intestate by the defendant,. who refused to surrender them, on the ground that 
they had been given up to him by the intestate, who was his father, the de- 
clarations of the intestate, made in the absence of the defendant, tending to 
negative the allegation of the defendant, were held not to be admissible in 
evidence. 

In trover for bonds, the measure of damages is the amount which may be re* 
covered on them. 

Therefore, where an intestate had agreed to convey to the defendant a tract of 
unpatented land, by "a good deed or lawful conveyance," and bonds were 
given for the consideration money, which bonds afterwards came into the 
hands of the defendant, in an action of trover for the bonds, by the intes- 
tate's administrators, the defendant may prove, by way of defence, that he 
paid for patenting the land, for the funeral expenses of the intestate, and that 
he had worked for the intestate, who had promised to pay him for his services. 

This cause was tried before Mr. Justice Rogebs, at a Circuit 
Court held in Lehigh county on the 15th of Aprils 1829. 

The action was trover by Jacob Bomig, administrator of Jacob 
JRomig, deceased, against Peter JRomig for certain bonds, in the 
possession of the defendant, and alleged to belong to the estate of 
the intestate. On the 17th of March, 1818, an agreement was en- 
tered into between Jacob Romig, sen., the plaintiff's intestate, and 
his son, Peter Bomig, the defendant, by which the former agreed, 
in consideration of natural love and affection, for the maintenance 
of the said Jacob JRomig and his wife, the sum of fifteen hundred 
pounds, and also, of the defendant's portion, to convey to the de- 
fendant one hundred and twelve acres and thirty eight perches of 
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land in Marenjo township, and a tract of wood land, consisting of 
twenty-eight acres and eighty perches, in Longswamp township, 
and to give him " a good deed or lawful conveyance" for the same. 
Of the fifteen hundred pounds, two hundred dollars were to be paid 
down, and the residue in yearly payments of two hundred each, 
until the whole should be paid; and for these annual payments,, 
nineteen bonds were given. Ten of them had been paid, and the 
remaining nine were the subject of the present suit During the 
latter part of the intestate's life, the bonds were in his possession, 
but they were subsequently traced to the possession of the defen- 
dant, who, on demand being made, refused to deliver them up to 
the plaintiff, alleging they had been given to him by his father; to 
establish which he produced evidence. The plaintiff, on the other 
hand, produced evidence to destroy the defendant's allegation. It 
will be necessary, however, to state only such parts of the evidence 
as are connected with the points raised in this court 

John Butz, (whose evidence was objected to by the defendant's 
counsel, but admitted by the court,) testified as follows: — 

" I had a bond against Peter Romig, which I got of Isaac 
Klein. I had money to pay to Peter Romig, and I gave him this 
bond in payment. The bond was given by Peter Romig to his fa- 
ther. I had two bonds from Isaac Klein, which Peter Romig had 
given to his father. I cannot tell the amount of credit which I get 
There was interest on the bonds. I am not sure, but I think there 
was a witness in the bonds. I think the amount due on the bonds- 
amounted to four hundred and nineteen dollars. I delivered up 
these bonds to Peter Romig. I cannot say when it was, but I think 
it was the 9th or 10th of June, 1828. I had the bonds about a 
month, or a little better, in my possession. The principal sums of 
the bonds were two hundred dollars each. I cannot tell when they 
were payable." On being cross-examined, he said, "I own this 
land now. It is patented. Peter Romig patented the land. The 
plantation was patented by him. The wood land was patented be- 
fore." 

Philip Romig, another witness produced by the plaintiff, after 
having stated that old Jacob Romig had put into his hands, for safe- 
keeping, a number of bonds wrapped up in paper, that he did not 
see the inside of the bundle, but knew it contained bonds, was per- 
mitted, uotwithstanding the evidence was objected to by the defen- 
dant's counsel, to testify as follows: — 

44 The old man told me to take care of the bonds for him; he 
could not always carry them in his pocket. At that time the old 
man lived with Peter. I cannot tell how long this was before the 
old man's death, but it may have been three years and a half. The 
bundle was as thick as this book, ( Wharton's Digest;) may be not 
so thick, neither. The bonds were with me about two years, be 
the same more or less. The old man then told me I should give 
him the bonds; he wanted to see something in one of the bonds. I 
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delivered the bonds to him. He did not say what he wanted to da 
with the bonds." 

•Abraham Romig was also called by the plaintiff's counsel to 
prove what the intestate had said to him relative to the bonds in 
question. His evidence was objected to by the defendant's coun- 
sel, but admitted by the court. It was as follows:— 

" I lived in Jlllentoum. The old man and Peter came to my 
house. The old man staid at my house. He came in, and com- 
plained of feeling unwell, and that he was sued by Dr. Mathews, 
and he should have bail, and had none. I said Peter would enter 

rial bail for him. He said he would not do it. Then I said ho 
ild remain at my house, and I would go to Peter. I did, and 
told him he should go bail for his father. Peter said he would not 
do it I said to him, he could do it; it would not injure him. Pe- 
ter declared he would not do it I went back to the old man, at 
my house, and asked him if he had no bonds against Peter. He 
said, yes; he had fifteen in his pocket. I told him I would give 
him advice: he should go to Mathews and give him of those bonds 
and get free. He went, and after a while he came back, and said 
he was now clear. He had traded a bond for the debt. The old 
man said the bonds were each for two hundred dollars. I think 
this was five years since." 

The plaintiff offered in evidence the record of a judgment ob- 
tained on the 5th of April, 1824, for one hundred and sixty-two 
dollars by Mathews against Jacob Romig, the intestate, and the 
record of another judgment for ninety-five dollars and eighty-five 
cents, obtained the 8th of September, 1825, by Frederick Wolbert 
against the said Jacob Romig. Both these records were objected 
to by the defendant's counsel, but the court permitted them to be 
given in evidence. 

The defendant, as part of his defence, alleged and gave evidenee 
to support the allegation, that he had worked for his father during 
the period of sixteen years after he came of age, and claimed twelve 
hundred dollars for his services. He also proved, that, since the in- 
stitution of this suit, he had paid four hundred and forty-three dollars 
and seventy-six cents for obtaining patents for the lands, for which 
the bonds were given. He also offered to prove that he had paid the 
funeral expenses of his late father. This last mentioned evidence 
was objected to by the plaintiff's counsel, and the court rejected it 

At the close of the trial, His Honour charged the jury in sub- 
stance as follows:— 

" This is an action of trover, and the plaintiff's claim is for the 
taking and conversion of certain bonds. The action is founded on 
a fiction of law which supposes a loss of the article in question, and 
a finding by the defendant But the action is, in fact, to try the 
right of property. 

" The question is, whether the plaintiff or defendant is entitled to 
the property. It is purely a question of property, not a question 
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of larceny. The defendant may have got them by gift; but the 
burden of proof lies on him. It is necessary for the defendant to 

Crove how he got the bonds, and the ordinary proof would have 
een very plain. The presence of a witness at the transaction, or 
declarations by the deceased, that he had given tbem to him: this 
proof should be expected by a jury. The whole burden of proof 
does not lie on the plaintiff, but on the defendant. There may be 
circumstances to induce the belief without this express proof. But 
such proof of circumstances should be satisfactory. 

" The defendant relies on the bonds being in his possession, can- 
celled;— the declaration of the deceased to other persons of his in* 
lention, and the defendant's own declaration. 

" It appears that Peter Romig is in possession of the bonds. I 
regret that the old woman has been examined: there were conver- 
sations between her and the other witnesses, and they contradicted 
her as to certain other matters. 

" You need not investigate the matter of how the defendant got 
the bonds. The question is, in whom is the property of them. 
Evidence has been relied on, as showing the intention of the de- 
ceased to give the defendant the bonds. The intention to give is 
one thing, the actual giving another. All the confessions of a par- 
ty are to be given in evidence; but the jury are not bound to be- 
lieve all. You can examine, and adopt what you please, and reject 
what you please. " 

[His Honour here stated the facts which occurred at the funeral, 
as detailed by the witnesses.] 

" Peter, acknowledging that he had the bonds, gives different 
accounts of how he got them. To one he says he got them in the 
summer, when it was rainy ; to another two or three weeks before. 
To another one or two weeks; and, to another, he says he got them 
on the 25th or 26th of September. We should have expected a 
uniform statement from him, giving the same account at all times. 
At one time he says the bonds were uncancelled; at another, that 
the old man tore the name out. If he has given different accounts, 
you will say what reliance you will place on any of them. It would 
be dangerous to establish a gift under these circumstances. If so, 
who would be safe? It would be holding out a temptation to fraud, 
to the prejudice of others. I ask you, as members of society, to 
reflect seriously on this. 

" If Peter has failed in the proof of the gift, the remaining ques- 
tion is the measure of damages. By the contract entered into on 
the 17th of March, 1818, the most material is, that the defendant 
was to pay his father four thousand dollars, two hundred down, and 
three thousand eight hundred in gales of two hundred each, every 
year. Nineteen bonds were given, payable from February 1st, 
1819. to 1837, two hundred dollars each, without interest, till due. 

" The defendant has only produced ten bonds which are paid. 
Nine are not paid, and the defendant should account for them. The 
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measure of damages is only what is the present worth if they are 
not paid: if paid, the damages are merely nominal. 

" As to the question raised by the defendant that he ought to be 
paid for his services, the probability is, that that was settled in the 
contract But, if it was not, it cannot be tried here. The defen- 
dant should have given up the bonds, and he could have set that 
claim up as a defence to suits on them. 

" So, too, as to the patenting of the lands — the defendant should 
show that the deceased was to patent the land for him: if he did, 
it would not be a payment of the bond, but a defence to a suit on 
the bond." 

A verdict having passed for the plaintiff, the defendant's counsel 
moved for a new trial, for which he filed the following reasons:— 

1. The judge erred in admitting the declarations of the intestate 
made in the absence of the defendant. 

2. The court erred in permitting the plaintiff to give evidence of 
. the contents of the bonds, no notice having been given to produce 

them, and no evidence having been given of their due execution. 

3. The court erred in admitting in evidence the record of the 
suits of Mathews against Jacob Romig, and JVolbert against Ja- 
cob Romig. 

4. The court erred in refusing to permit the defendant to give evi- 
dence of the amount of the funeral expenses of the deceased paid 
by him. 

5. The court erred in charging the jury that the burden of proof 
lay on the defendant to show that the bonds were paid by, or given 
to him; and that, as there was no witness present, the proof of cir- 
cumstances ought to be very full and satisfactory to satisfy the jury 

•that the intestate gave them up to him; the bonds being in the de- 
fendant's possession cancelled. 

6. That the court erred in charging the jury as to the measure 
of damages, supposing the defendant to have established the fact, 
that he was entitled to claim from the intestate the amount which it 
would cost to patent the lands; and that he had performed services 
for his father for which he had not been recompensed, which, toge- 
ther, amounted to a larger sum than the present value of the bonds 
in dispute. 

7. That the court erred in saying that the defendant was answer- 
able for the bonds due in 1829, when there was no proof of any 
such bonds ever having been executed, or having come into the pos- 
session of the defendant. 

8. That, supposing the plaintiff was entitled to recover, the ver- 
dict is too large in amount 

His Honour overruled the motion for a new trial, wherefore the 
defendant appealed. 

J. M. Porter, for the appellant. 

1. The declarations of the intestate in his own favour, made in 
the absence of the defendant, were erroneously admitted. Such 
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evidence is excluded, in general, by a rule as familiar and well es- 
tablished as any known to the laws; and there is nothing in the pre- 
sent case to form an exception to it If these declarations were in- 
tended to affect the defendant, they were clearly not evidence; and 
if not, they were irrelevant, and consequently inadmissible. It is 
impossible to calculate where the mischief will end, if the declara- 
tions of a party, or of those under whom he claims, ean be given 
in evidence. The intestate and the defendant were, so far as re- 
gards this transaction, mere strangers to each other: it is, therefore, 
an error to say that the declarations given in evidence were those 
of a person under whom both parties claimed. The plaintiff claimed 
under the Intestate, but the defendant did not. His defence rested 
on having paid the bonds, which was shown by their being in his 
bands cancelled. Blight v. Ashley, 1 Peters* s Rep. 15. Scull 
and Others v. Wallace's Executors, 15 Serg. fy Ratole, 231. 
Willis v. Church, 5 Serg. fy Ratole, 190. Qray v. Goodwin, 7 
Johns. 96. Wilson v. Boerem, 15 Johns. 290. 

9. Mr. Porter was about to argue, that evidence ought not to have 
been admitted of the contents of the bonds, without a previous no- 
tice to produce them; but the court having intimated that they con- 
sidered it settled, that when an instrument is the subject of the suit 
no such notice need be given, he abandoned the point 

3. The measure of damages in trover, is the value of the thing 
converted. The value of a bond is the amount which can be reco- 
vered on it Hence it follows that, when the defendant has claims 
upon the plaintiff which will extinguish part of the sum originally 
due upon the bond, the standard of damages must be the balance 
remaining due. Where his claims absorb the whole amount, as in 
this case, the damages are merely nominal. The judge was, there- 
fore, wrong in excluding the evidence offered by the defendant of 
having paid the funeral expenses of the intestate, and in instructing 
the jury that his claim for services and patenting the land did not con- 
stitute a defence in this suit Heck v. Shener, 4 Serg. 6? Ratole, 249. 

4. Another part of the charge did great injustice to the defendant: 
it was, that although the bonds lying in the defendant's hands were 
cancelled, the burden lay upon the defendant to show how he got 
them. This is in direct contradiction of two decisions of this court, 
which establish the position, that possession is prima facie evidence 
of payment Zeigler v. Gray, 12 Serg. fy Rawle, 42. Weidman v. 
Schweigart, 9 Serg. £ Bawle f 385. 

Davis and T. Sergeant, contra, were desired by the court to 
confine thefr arguments to the points, whether the declarations of 
the intestate were admissible in evidence, and whether the matters 
of set-off, relied upon by the defendant, constituted a defence. 

1. They referred to the evidence of Philip and Abraham Ro- 
mig, and after recapitulating it, observed, that there were many ex- 
ceptions to the rule by which the declarations of a party were ex- 
eluded. It would often be impossible to show the circumstances 
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under which an act is done, or the intent of the party in doing it* 
except by his declarations at the time. For this reason the decla- 
rations of a bankrupt are admissible to show intention, as part of 
the res gestae. Here the declarations of the intestate were part of 
the res gestae; they tended to show the character of the whole trans- 
action. They were, moreover, evidence, as coming from a party 
under whom the defendant claimed. 

2. To permit the defendant to deduct the money paid for patent- 
ing the land, even in an action on the bond, would be to permit him 
to break in upon the shares of the other children, which ought not to- 
be done. But supposing such evidence proper in a suit on the bond, 
it by no means follows that either this, or any other matter relied 
on by the defendant, can be received in an action of trover for the 
bond. Disguise it as he may, it is an effort to introduce a set-off in 
an action for unliquidated damages, and to force the plaintiff to try 
two issues, when he came prepared to try but one. The plea of 
set-off admits the plaintiff's right to sue, and that the defendant has 
committed a wrong. Can he then convert an acknowledged wrong 
into an act giving him a right? If he can, a man may always pay 
himself by seizing the property of his debtor, and thus a scuffle 
will be invited between creditors to get the first possession. A set- 
off in trover was never heard of, and is clearly not within the pro* 
visions of our defalcation act 

The opinion of the court was delivered by 

Smith, J. — The appellant has assigned eight reasons for a new 
trial; but, in the view I have taken of the case, it will not be ne- 
cessary to consider the second, third, fifth, seventh, and eighth rea- 
sons, further than to observe, that we do not consider them suffi- 
cient in law for this court to set aside the verdict and judgment of 
the Circuit Court, and award a new trial. The first, fourth, and 
sixth reasons assigned for a new trial merit a more particular no- 
tice. And, in order to understand them, it may be proper to ob- 
serve, that, on the trial of this cause, which was an action of trover 
to recover the value of certain bonds which the defendant had given 
to the intestate for part of the consideration money of a tract of land, 
for which the intestate had agreed to give him " a good deed or 
lawful conveyance," the plaintiff, in his testimony in chief, was 
permitted to prove the declarations of the intestate, made to Philip 
Romig and Abraham Bomig, the elder, in the absence of the de- 
fendant The evidence of the first of these witnesses was, in sub- 
stance, that the deceased, some years before his decease, whilst re- 
siding in the defendant's house, left with the witness, for safe-keep- 
ing, some bonds, which were wrapped up in paper. He told the 
witness to take care of them, for he could not always carry them 
in his pocket That the bundle of bonds remained in his posses- 
sion about two years, when the intestate called on him for the bonds. 
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•tying, he wanted to see something in one of them. The witness 
delivered them to him. Witness never examined the bundle, nor 
did he know what it contained, except from what the deceased told 
him. 

The testimony of the latter witness was, that the deceased com- 
plained to him that he had been sued, and that the defendant had 
refused to become his bail. That he asked the deceased if he had 
not bonds against Peter: the deceased said he had fifteen bonds, for 
two hundred dollars each, in his pocket The witness advised him 
to transfer some of them to the creditor who had sued him, in sa- 
tisfaction of the debt That the deceased went away, and shortly 
afterwards returned, and said he had done so, and was now clear. 
This evidence was objected to, and its admission forms one of the 
grounds of the evidence of a new trial. 

1 do not see any thing in this evidence, or in this case, to take it 
out of the general rule, that the declarations of one party, made in 
the absence of the other, are not evidence in favour of the party 
making them, although they are evidence against him, if his ad- 
versary chooses to use them as such. And that the general rule is 
so, I refer to 5 Serg. fy Bawle, 190, 295, and 1 Peters'* Sep. 15. 
There is nothing in the argument, that the defendant was to be con- 
sidered as claiming under the deceased, as it was alleged that the 
intestate had given up the bonds to him. Even as repelling testi- 
mony, after the defendant should have given evidence of a giving 
up of the bonds to him, it would not be admissible. The defen- 
dant could give in evidence the intestate's acts and declarations 
against him, and the plaintiff could not affect them by any thing the 
intestate might have said or done at another time in the defendant's 
absence. A man cannot make evidence for himself. The case of 
Scull v. Wallace's Executors, 15 Serg. # Rawle, 231, is, in my 
opinion, decisive of this case; and so is 7 Johns. 95. 

On the trial the defendant offered to prove that he had paid the 
expenses attendant on the funeral of the deceased. The evidence 
was objected to, and rejected. He then gave some evidence of his 
having worked for several years for his father, the plaintiff's in- 
testate, and that he had promised he should be paid for it For 
these services, for sixteen years, the defendant alleged there was 
due him twelve hundred dollars. He also proved, that the lands, 
for which the bonds were given, were unpatented; and that since 
the suit brought, he had paid four hundred and forty-three dollars 
and seventy-six cents to obtain a patent for them. The judge who 
tried the cause was of opinion, that the evidence produced did not 
substantiate the defendant's claim to compensation for services; nor 
did he think the defendant had proved that the intestate was bound 
to patent the lands; but, that, had he made out such proof, he could, 
not avail himself of it in this action, which was trover, founded on 
a tort, and that the true measure of damages was the amount which 
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the bonds called for, adding interest on such as were due, and 
making a discount to ascertain the present worth of such as were 
not due. 

It is true this is an action founded in tort, and that set-off is only 
allowable in actions arising ex contractu, and were these things 
matter of set-off they could not be received. 4 Burr. Rep. 2480, 
2481. The claim for services, and for patenting the land, if esta- 
blished, went to destroy the consideration of the bonds; to show that 
they were given for more than was due; and was, therefore, evi- 
dence to defeat that consideration, and thus fix what was the true 
value of the bonds. The amount recoverable upon the bonds was 
the true measure of damages. Suppose a receipt indorsed on one 
of them for one hundred and fifty dollars, the balance remaining 
due would form the measure of damages in relation to it. It mat- 
tered not that the money for patenting the land had been paid si nee 
suit brought. It was not the payment of the money which showed 
the defect of consideration; the mere payment of money since the 
suit brought might not, strictly, have been evidence: it was the fact, 
that so much money was required to remove the incumbrance, and 
it matters not when he paid it. It was a satisfactory defence, when 
the action was commenced, and when discharged, was a payment 
in equity of so much money. 

The agreement required the plaintiff's intestate to give JPettr Ro- 
mig, the defendant, a good deed or laioful conveyance for the lands. 
In Dearth v. Williamson, Administrator of Welsh, 2 Serg. 4* 
Rawle, 4.98, this court said, that by a lawful deed of conveyance 
in an agreement, might be fairly understood, a deed conveying a 
lawful or good title. The intestate was then to convey a lawful title, 
for which he was to receive the full value of the lands. He did not 
do so, for at the time of his deed to his son, Peter, the land was not 
patented; the legal title for it remaiued in the commonwealth, — the 
purchase money due to them, charged as a debt on the land; and 
was so, whether taken up by location, warrant, or settlement. So 
this court laid down the law in 9 Serg. 6r Rawle, 71, and 13 Serg. 
fy Rawle, 307, and it is, moreover, evidently so, from all the acts 
made to enforce the payment of unpaid purchase money, in which 
the land is looked to as the debtor. Peter Romig then paid the in- 
cumbrance which lay on the land, for which Jacob Romig had 
agreed to make a lawful and good title, and the- payment thereof to 
the commonwealth, in whom the legal title was, formed a good de- 
fence to the bonds. 

I consider the payment of the funeral expenses a direct payment, 
and as much a matter of defence pro tanto, as a sum indorsed upon 
one of the bonds would be. 

For these causes, a new trial should be granted. 

New trial granted. 

VOL. II. 2 I 
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The Case of TORR'S Estate. 

APPEAL. 

Administrators, on the settlement of an account of an insolvent estate, are not 
entitled to be substituted for a ground landlord, whom they have paid, and 
receive a credit in account for the money so paid, though the intestate cove- 
nanted to pay the rent; the land being the principal debtor, and the covenant 
a collateral security. 

But, they are entitled to be substituted for creditors, by bond secured by mort- 
gage, whom they have paid, and to be credited in account accordingly. 

This case came before the court on an appeal from a decree of 
the Orphans' Court of the city and county of Philadelphia. 

On the 19th of November, 1824, auditors were appointed by the 
Orphans' Court to settle and report upon the accounts of Margaret 
Montgomery, late Torr, and John Torr, Administrators of Josiah 
Torr, deceased. They reported, that the balance in the hands of 
the administrators for distribution at the time of filing their accounts, 
was one thousand two hundred and thirty-eight dollars and forty 
cents. 

On the 20th of January, 1826, auditors were appointed to dis- 
tribute the amount remaining in the hands of the administrators, 
according to law, who reported as follows: — 

"That the amount remaining in the hands of the administrators 
for distribution, is one thousand one hundred and sixty-nine dollars 
and eighty-two cents, and that the administrators claim an allow* 
arice for taxes, due in the life time p( Josiah Torr, but paid since 
his decease, of thirty-seven dollars and twenty-eight cents, and a 
pro rata dividend on the following sums, paid by them, viz. 

Ground rent, - - - #300 00 

Interest to M. Shotwell, 88 92 

" E. Barner, - * 270 00 

" M. $ S. Fox, 120 00 

#778 92 

"The amount of these several payments has been satisfac- 
torily established, but the auditors believe they are not properly 
chargeable to this fund. The intestate left a large real estate, the 
rents of which have been received by the administrators, but are 
not brought into their account The auditors are of opinion, that 
these sums should have been paid out of the rents of the real estate, 
on which the ground rent and mortgages are chargeable." 

"The claim for taxes comes within the same rule, but this item 
was before the court on a former occasion, and was then disal- 
lowed. 
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" The auditors, therefore, apportion the monies in the hands of 
the administrators as follows, vi^. — 

"Balance in their hands, - . - - - #1,169 82 
" From which deduct the following expenses, in- 
curred in the account: — 
" 1. Advertising, - 
"2. Room, .... 
" 3. Fees of the clerk of the court, 
" 4. Auditor's fees, - - #36 
Drawing report, - - 10 

46 00 

59 87} 



#6 00 
6 00 

1 874 


46 00 



Balance remaining in the administrators' hands, #1,109 94 J 

" Leaving, after all deductions, a balance of one thousand one 
hundred and nine dollars ninety -four and a half cents to be distri- 
buted, being sixty-two and ' two-thirds per cent, on the claims al- 
lowed by tbe auditors, to be paid to — The representatives of 
«J1. Earner, deceased, #950 79 Dividend #595 76 
«JohnTorr, - - . 820 50 " 514 19." 

This report having been confirmed by the Orphans* Court, the 
administrators entered an appeal from the decree. 

The exceptions taken in this coprt to the decree of the Orphans' 
Court, were: — 

" 1. The disallowance of the payment made by the administra- 
tors for ground rent, due on covenant, after the intestate's death. 

"2. The disallowance of the interest paid to Mary Shotwell on 
her bond. 

"3. The disallowance of interest paid to E. Barntr on her 
bond. 

" 4. The disallowance of interest paid to M. and S. Fox on their 
bond." 

Wheeler and Kit t era, for the appellants, cited, Hut ton 35. 
Zouch v» Abbot, 3 Burr. 1801. M< Kinney v. Watson, 8 Serg. £ 
Rawle, 347. 4 Johns. Ch. Rep. 619. Van Rensalear* s Executors 
v. Platner's Executors, 2 Johns. Ca. 17. Kunckle v. Wynich, 
1 Ball. 305. Reed v. The Commonwealth, 1 1 Serg. & Rawle, 441. 

Jack and Randall, for the appellee, referred to Gordon's Law 
cf Decedents, 163. Toller, 179, 280. Salk. 317. Howell v. Price, 
1 P. Wms. 294. Talb. Ca. 53. Note. 2 Bro. Ch. Rep. 604. Eve- 
lyn v. Evelyn, 2 P. Wms. 664. Pollard v. Shaeffer, 1 Ball. 210. 
Hurst v. Rodney, 1 Wash. C. C. Rep. 375. Gordon's Law of Be- 
cedents, 131, 132, 133. 

The opinion of the court was delivered by 

Gibson, C. J. — This case comes before us on the report of audi- 
tors, appointed to average the debts due by an insolvent estate, the 
administrators claiming to be substituted for the ground landlord, 
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whom they have paid, on the foot of a covenant by the intestate; 
and for creditors secured by bond and mortgage, whom they have 
also paid. As guardians of the children, they have received from 
the profits of the real estate, enough to discharge these incum- 
brances; and the question is, whether they are to be reimbursed out 
of these profits, or out of the personal assets. 

It will not be contested, that in equity, both these classes would, 
though for different reasons, bo thrown upon the land. A ground 
rent is emphatically a real incumbrance, and the covenant of the 
tenant a collateral security; consequently the personal assets are to 
be called in aid of the land, only when it is inadequate to payment 
of its own debt. A rent is essentially a reservation out of the pro- 
fits; and so far is this carried in the case of a term which goes to 
the executor, that he is bound to apply them to the rent in prefe- 
rence to every other demand, at the peril of being answerable to 
the lessor for a devastavit. 1 Salk. 137. In covenanting to pay, 
the tenant relies on the land as the means of performance, nor does 
the estate which he gains in it increase the personal assets: so that 
it is impossible to put a case in which the land is more obviously 
or more conclusively the principal debtor; and being so, it is bound 
by every principle of justice to pay in ease of the personal assets, to 
which recourse can be had only to prevent an eventual failure of 
satisfaction. The doctrine on the subject is stated in Mr. Coxe r s 
notes to Howell r. Price, I P.* Wins. 294; Clifton v. Burl, ib. 
679, and Evelyn v. Evelyn, 2 P. Wms. 664; and the authorities 
rn support of it, leave no doubt of the solidity of the rule. It \s } 
therefore, not to be doubted, that equity would direct the heir to 
keep- down this species of rent out of the profits. 

Debts secured by mortgage are, in equity, also sometimes satisfied 
out of the land. The first object of a court of equity, where it can 
be accomplished consistently with the nature of the debts, is to pro- 
duce satisfaction of all who have a claim on the assets; consequently, 
the creditors of an insolvent estate, who may have recourse to the 
land, shall not exhaust the personal assets in the first instance: and 
this is on the common principle, that one who has a lien on two' 
funds, shall not take satisfaction in a way to disappoint another, 
who has a lien on but one. Consequently, where specialty debts, 
which area lien on the land, have been paid out of the personal as- 
sets', the simple contract creditors will be substituted for the spe- 
cialty creditors so paid, and admitted to the benefit of their securi- 
ties. This is the doctrine of all the elementary books, and is parti- 
cularly stated in 1 Mad. Ch. 499. 

Such then being the principles on which assets are marshalled in 
equity, the question is, how far we are bound to give effect to them, 
here? It seems to me, we are bound to do so, as far as they con- 
sist with our laws of domestic origin, whether established by statute, 
or usage and judicial decision. But with this qualification, we are 
as much bound by the principles of equity which were in force at 
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the declaration of our independence, and which we may execute 
without assuming a chancery power, not granted pursuant to the 
constitution^ as we are by the principles of the common law. 
Equity is a part of our law; and 1 would just as willingly disturb 
the foundations of the common law, laid in the time of Lord Coke, as 
shake a principle of equity settled by Lord Talbot, Hardwicke, 
or Northington. We ought to disclaim every thing like a discre- 
tion to adopt or reject, according to our notions of expediency; nor 
if we had the power, is there one of these principles which I would 
desire to reject However they may have been strained in particu- 
lar instances, they are intrinsically just in their application to the 
most complicated cases. As we cannot hope to see a separate ad- 
ministration of equity, we are bound to introduce it into our system 
as copiously as our limited powers will admit. How far, then, do 
the rules for marshalling real and personal assets, interfere with any 
law of our own? 

To a certain extent, the legislature has subjected lands to the 
payment of debts. By the acts of 1700, and 1705, they are liable 
to execution in default of the personal estate; and by the act of 1794, 
the lands of an intestate may be sold by order of the Orphans' 
Court to supply a deficiency of the personal assets; in analogy to 
which, the surplus proceeds of an execution may be brought into a 
course of administration. But the administrator has nothing in the 
land except a contingent power to sell; consequently, the heir who 
has the estate in the mean time, subject only to divesture by an 
exercise of the power, is entitled to the profits. And in accordance 
with this, it was undoubtedly held in M'Coy v. Scott,* that an 
administrator who has collected rents and profits which accrued 
after the death of the intestate, holds them as a trustee for the chil- 
dren, and not for the creditors; and this decision is supposed to rule 
the case at bar. There, however, there was no question of mar- 
shalling; it being barely held that the law which gives the adminis- 
trator a conditional power to sell, gives him no power over the pro- 
fits. That its provisions are too scant to cover a case like the present, 
would seem to me, no reason to restrain the principles of equity, 
which are competent to the object without the aid of any statutory 

1>rovision whatever. It certainly ought not to follow, because the 
egislature has not thought proper to make the profits assets for all 
purposes, that they shall be assets for no purpose; nor that we should 
atop short of the relief which chancery gives in particular cases, 
because the legislature has not thought proper to provide the same 
relief in all cases. It is supposed, that the order of paying debts, 
prescribed in the act of assembly of 1794, confounds all equitable 
distinctions between real and personal assets. This is obviously un- 
founded, the difference between these as a primary and secondary 
fund, being distinctly marked and carefully preserved. In England, 

• Me, page 222. 
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the law requires nearly the same order of priority; yet, althoogh 
chancery can no more dispense with a rule of the common law, than 
can our Orphans' Court with an act of assembly; yet, no one can 
suspect, that the rules for marshalling assets, interfered with this 
order. The legislature clearly intended no more than to regulate 
the distribution of a single fund among its peculiar creditors. In 
Bell r. Newman, 5 Serg. fy Bawle, 85, the object of the aot of as- 
sembly was declared to be equality of payment among creditors in 
the same degree; and, unquestionably, the object of marshalling the 
assets is precisely the same. By other provisions of the same act, 
the two funds are to.be administered separately, the land becoming 
debtor to the general creditors only when the personal estate is 
exhausted. Here, then, are profits which, according to the princi- 
ple of M i Coy, v. Scott, are not accessible to the general creditors, 
but which it is proposed to apply to the debt owing by the land. 
This, instead of interfering with the act of assembly of 1794, ac- 
cords with its spirit and details, by enlarging the general means of 
satisfaction, instead of casting the burden which ought to be borne 
by the owners of the land, on those who, as regards these owners, 
are bound by no obligation, legal or equitable, to bear it. There is 
no conflict of creditor with creditor, but of creditors with heirs, who 
wish to benefit at their expense; and surely, it never was an object 
with the legislature to enable them to do so. It seems to me, there- 
fore, that the credit claimed for payment of the arrearages of quit 
rent was properly disallowed. Had the administrators been charged 
with the profits of the land, it would have been otherwise; but as 
they could be received by the accountants only in their character of 
guardians, the whole subject belongs to another account. 

But the payments in satisfaction of the mortgage debts, stand on 
different ground. The covenant, or obligation of a decedent to pay 
a mortgage given originally for his proper debt, is not an auxiliary, 
but the principal security; the mortgage, though charged on land, 
being not a real but a personal incumbrance. Howell v. Price, 1 P. 
Wms. 294, Note. Clifton v. Burt, ib. 679, Note. And this holds 
in all cases where the assets are not deficient. But in case of a de- 
ficiency, equity compels the mortgagee to exhaust the means of 
satisfaction afforded by the land, that the personal creditors may 
have all the benefit to be drawn from the personal assets consistently 
'with entire satisfaction of the mortgage debt, became at common 
law they are shut out from the land. Now, it is obvious, that 
the foundation of their equity in England, fails here; the land be- 
ing liable at law, as an auxiliary fund, to all sorts of debts, whether 
specifically charged on it or qot. There is, therefore, no room for 
equitable interference on the ground of legal inequality. It is true, 
that the general creditors have not the same advantage in respect of 
priority, as a mortgagee who has a specific lien*. Should he, how- 
ever, elect to take satisfaction out of the personal assets, the land 
would be disincumbered, pro tanto, and its capacity to afford satis- 
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faction to the general creditors, proportionately increased. There 
might, indeed, be other and younger liens to prevent this; but then, 
the equity of the parties to be affected being equal, a chancellor 
would not interfere with the mortgagee's legal right of election. It 
seems to me, therefore, that the administrators, standing in the 
place of the mortgagee, are entitled to a pro rata dividend of the 
personal assets. 

Huston, J. — The administrators of Josiah Torr charged them- 
selves with personal estate, including rents received, amounting to 
two thousand one hundred and eleven dollars and fourteen cents. 
They prayed credit for payments, amounting to two thousand nine 
hundred and seventeen dollars and seventeen cents. Among the dis- 
bursements were some for repairs and taxes of the real estate and 
ground rents paid, and interest on bonds and mortgages; the re- 
maining payments were of simple contract debts of the deceased. 
Exceptions were filed to this account, and it was referred to 
auditors, who charged the administrators with goods and debts 
of the deceased, to the amount of one thousand five hundred 
and forty-eight dollars and forty-two cents, and gave them credit 
for some small matters, and found a balance against them of one 
thousand two hundred and thirty-eight dollars and forty cents; and 
they say they have prepared the foregoing, which comprises the 
several items allowed by them. The administrators have, as it^tp- 
pe*Ts,paid considerable sums of money to different creditors qf 
the intestate, but the estate not being solvent, all such payments 
have been disregarded, and the administrators were remitted to 
the future audit, for distribution, for any credit claimable by them 
on account of them, (I suppose on account of these payments to credi- 
tors.) The auditors report that, the balance in their hands for distribu- 
tion at the filing of their account, was one thousand two hundred and 
thirty-eight dollars and forty cents. This report was confirmed in 
1824, and no appeal; but as it connects itself with a report to be made 
by other auditors, it has been mentioned here. Auditors were ap- 
pointed in 1826, and they reported, that the administrators claimed 
credit for taxes accrued in the lifetime of the deceased, of thirty-seven 
dollars and thirty-eight cents; also, ipro rata dividend on the fol- 
lowing sums paid by them, viz. — 

Ground rent, - #300 00 

Interest on bond to M. Shot well, - 88 92 

" E. Barner, - - - - 270 00 

" M. fy S. Fox, ---. 120 00 



#778 92 

And then adds, " The amount of these several payments has been 

satisfactorily established, but the auditors believe* they % are not 

properly chargeable to this fund. The intestate left a large real 

estate, the rent of which has been received by the administrators, 
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but not brought into their account; the auditors are of opinion, that 
these sums should have been paid out of the rents of the real estate 
on which the ground rent and mortgages were chargeable. The 
claim for taxes comes within the same rule, but this was before the 
court on the report of the former auditors, and was disallowed. " 

I am unfortunate in having formed my opinions of the powers 
and duties of executors and administrators, and the powers and du- 
ties of our Orphans' Courts, from our own, acts of assembly, and 
from what was the practice under these acts, universally until 1815. 
I say I am unfortunate; for it is a misfortune to compose one of a 
court, who in one particular, and that depending, as I suppose, on 
positive enactment, adhere to decisions, in my opinion, directly 
contrary to legislative provisions. Having delivered my opinion 
in M'Coy v. Scott,-** to the right and duty of administrators, 
where it is necessary for payment of debts, to apply rents and pro- 
fits of lands to pay them, I shall say no more on that subject. The 
present case, however, presents enough for observation besides that 
And first, this court decided in the case of John Reed's appeal, that 
the Orphans' Court had no power to decide, at the settlement of an 
administrator's account, on a devastavit: That if the administrator 
showed that he had paid away all the goods and chattels, rights and 
credits left by the deceased, to persons who were really creditors of 
the estate, the Orphans' Court might pass the account; and if any 
creditor, who alleged himself to be injured, sued the administrators, 
the question of misapplication of funds, and of devastavit, would be 
decided by the Court of Common Pleas. Here the very reverse is 
done. The Orphans' Court appoint auditors to state the administra- 
tors' accounts, who do so, but give them no credit for the payment 
of any debt of the intestate, whether due on specialty or by simple 
contract; and for this singular reason, (I quote the very words,) 
"but the estate not being solvent, all such payments have been 
disregarded, and tjie administrators were remitted to the future 
audit for distribution, for any credit claimable by them." Palpably, 
this account settled nothing, and might have been rejected for this 
reason; but when the second auditors sat, their report, in fact, com- 
pleted what should have been done by the first auditors. * The second 
auditors were different persons; and their proceedings are not only 
different, but inconsistent, yet both are affirmed. 

The first auditors say, the rents, issues, and profits of the land, 
cannot be brought into the administrators' account, and they reject 
these matters from both sides of the account. The second auditors 
say distinctly one of two things, either that these rents and profits 
ought to have been brought into the account, and be set opposite the 
payment of ground rents, and interest on bonds and mortgages, or 
that an administrator must not pay taxes due by the intestate, or 
money due on*a lease, where there is an express covenant by the in- 
testate; and, that the administrator is not bound to pay a bond debt, 
if there is a mortgage to secure the debt 
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I have said before, this court decided' in M'Coy v. Scott, that 
rents could not be brought into an administrator's account; that is, 
that the Orphans' Court had no power to charge him with the rents, 
even where he has received them, and at the time of settlement has 
the money in his hands. But these auditors have, in effect, charged 
the administrators. They say distinctly, the administrators have 
paid seven hundred and seventy-eight dollars and ninety-two cents 
of ground rents and mortgage debts, but they ought to have paid 
this with rents received. In point of fact, the rents were less by 
more than two hundred dollars than seven hundred and seventy- 
eight dollars and ninety-two cents; so that the administrators are 
not only deprived of a credit equal to the rents said to have been 
received, but also of two hundred dollars more; because, to use the 
words of thrf last auditors, these sums are not chargeable to this 
fund. 

In England, it is true, simple contract debts do not bind the 
lands of a deceased. They must be recovered from personal estate, 
or they are lost. Debts by bond, in which the heir is named, bind 
lands. And if the bond creditor gets his debt from personal estate, 
the chancellor puts the simple contract creditors in the place of the 
bond creditor, to affect the land; in other words, the bond debt be- 
ing a lien on the land, and the simple contract debt not a lien on it, 
the chancellor will compel the bond to be paid out of the land, at 
least, so far as to leave enough of personal estate to pay the simple 
contract creditors, and this is called marshalling assets; that is, com- 

Killing each debt to come from the fund which it alone can affect, 
ut in this country, every debt equally affects the real and personal 
estate of a deceased. A judgment for a tradesman, or shopkeeper's 
account, sells land, if there is no personal property, just as a judg- 
ment on a bond, recognisance, or mortgage does; or, the Orphans' 
Court decree a sale to pay the one, as well, and as readily as to pay 
the other. Is there, then, any meaning in the words, not charge- 
able to this fund? 

This is not all; the auditors struck out all payments on simple 
contract debts. The court had none before them. The administra- 
tors, then, claimed credit for the payments above stated. The credit 
was refused them. What are these administrators to do with the 
personal property? They must not pay the bonds, because there is 
a mortgage to secure that money; and they must not pay it to sim- 
ple contract debts, for there are bonds. The whole of the money, 
says the Orphans' Court, must go to two bond creditors, who have 
no mortgage. Now, it is part of the case, that all the lands have 
been sold, and have not satisfied the money due on the mortgages. 
The Orphans' Court, however, decided, that the residue on these 
bonds and mortgages was not entitled to a prorata allowance. One 
other judge of this court, however, agrees with me, that the admi- 
nistrators are to be allowed for their payments on the bonds; but a 

vox., ii. 2 K 
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majority' of the court say, he is to have not even a pro rata allow* 
ance for the ground rent, or for the taxes. 

The facts are, Josiah Torr, the intestate, was the lessee. He 
executed the lease, and in it an express covenant, binding himself, 
his heirs, executors and administrators, to pay the rent; subject to 
this he had the property in fee. Subsequently to this, he mort- 
gaged the property. Now, in the first place, if the ground rent 
had not been paid by the administrators, it would have come in prior 
to the mortgage debt, and so much the more of the latter would have 
been unpaid; but also, in this case, it was an express covenant under 
seal, a debt by specialty, which the administrators were bound to pay. 
If an action of debt, or covenant had been brought on it, such action 
could not have been brought against any other than the administra- 
tors. I know of no case in which the heir, as such, (fan be sued in 
this state for a debt due by his ancestor. He may be named as a 
terretenant in a Scire Facias on a mortgage, but the executors or 
administrators must be sued, and a judgment had against them before 
the land can be touched. If there are no administrators, the mort- 
gagee or other creditor, must procure some person to administer. 
So, the heir may be sued in debt for rent, as assignee. If, then, the 
administrators had been sued on this covenant, they could not have 
resisted the suit; if they had pleaded plene administratKrunt 9 Btih 
the plaintiff would have recovered pro rata, with other specialty 
creditors. The administrators, by M* Coy v. Scott, could not, if 
they had the rents in their hands, apply them to pay this or any 
other judgment against them. We have, then, a case where admi- 
nistrators must pay a debt contracted by the intestate, and cannot 
pay it out of either real or personal estate. 

If Josiah Torr had not been the person who covenanted to pay 
this ground rent, if he had been the assignee of the covenantor, and 
only liable as occupant, and assignee in debt, and the property had 
gone into the hands of his heirs, perhaps, his administrators would 
not have been liable under our decisions. 

1 Salk. 317, has been cited on both sides. If I understand that 
case, so far as it can be applied to the state of facts and law in this 
country, it is an express decision, that the administrators were liable 
to an action on this covenant, and must pay it pro rata; and wher- 
ever administrators are compellable by suit to pay, they may pay 
without suit. 

As to the taxes due in the lifetime of Josiah Tbrr, and paid by 
the administrators, the law is, by act of assembly of the 1 1th ol J?pril, 
1799, section fifteenth, if any person shall neglect or refuse to make 
payment, within thirty days from the time of demand, it shall be 
the duty of the said collector to levy the tax by distress and sale of- 
the goods and chattels of the delinquent If, then, the administra- 
tors had not paid this tax, the collector would have levied and sold 
a portion of the goods. The administrators could not have prevented 
this; they could not have replevied the goods distrained. Against 
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this plain act of assembly, we have, to be sure, one decision of this 
court, though the section was not referred to in the argument; and 
after this, there is nothing left for it, but the administrators must let 
the collector sell, and the children or creditors must bear the loss 
of a forced sale. 

This doctrine of different funds to be applied to the payment of 
debts, according to different rules, comes to us under a respected 
and imposing name. So far as I can recollect, it is first distinctly 
mentioned by the late Chief Justice in the •Agricultural Bank v. 
Stambaugh, 13 Serg. fy Rawle, 299. The principle decided in that 
cause has not, I believe, been ever questioned; but the dicta, and 
they are only dicta, for they were not necessary to decide the 
eause, I entirely dissent from and deny. It is there said, if any cre- 
ditor of a deceased gets a judgment* and levies it on personal proper* 
ty, he gets the whole of his debt, though other creditors of a higher 
elass get nothing; and that after the personal assets are exhausted, 
the creditor may get a judgment de terris; and as to the proceeds 
#f lands sold, the creditors are entitled, according to the act of as- 
sembly. To me, it seems, the first position is against the express 
words and spirit of our written law, and equally contrary to all prior 
decisions on that law. 

In Wootering v. Stewart's Executors, 2 Yeates, 484, it was con- 
ceded by the counsel, that as respected personal property, the order 
of payment prescribed by the act of assembly must govern, but con- 
tended, that this did not apply to money raised by The execution of 
one creditor by sale of lands, which were there called an auxiliary 
fund, and were said not to have been in the contemplation of the 
legislature. The court decided, there was no difference. In Prevost 
▼. NicholU, 4 Yeates, 487, the opinion of the court was delivered 
by Ybates, Justice. The sum was large, the cause fully considered* 
That judge had the experience of half a century of full practice at 
the bar and on the bench. Of him, I can say, that although I have 
known many men, whose legal knowledge on some points, some 
branches of the law, was as great and as accurate as his, yet he knew 
more law than any person with whom I have been acquainted. In 
every department of the law known and used in this country, he, 
was skilled; civil or criminal, local or general, common or statute 
law, he was at home in all of them. Where our acts of assembly had 
introduced practice or principles different from the law of England, 
be was pre-eminently superior. The habit of taking full notes of all 
decisions, of revising and comparing them, would alone have given 
him a vast advantage over those who depended en memory alone. 
In addition, he had a quickness of apprehension seldom equalled; 
powers of discrimination of the very first order; his industry never 
flagged, and his judgment seldom erred. In that case too, it was 
admitted, that the act of assembly must give the rule as to personal 
assets. He says, « It has from the earliest times made no difference, 
whether the assets arose from the sale of real or personal estate. 
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Though the personal representatives of the deceased might, by their 
bona fide acts, conclusively define the extent of the claims of the diffe- 
rent creditors, they could not vary the vested interests of the different 
creditors, nor change the order of payment, for this would militate 
against the express provisions of the law. Neither did the report 
of the referees, nor the judgment of the court thereon,. go further 
than to ascertain the amount of Mrs. Wilson's demand. They left 
the order of payment to be fixed by law, according to the nature of 
the debt. It can be of no moment which of the judgments is first 
in point of time against the administrators. Priority of payment 
must depend, in case of deficiency of assets, on the nature of the 
demand at the time of the death of the debtor." 

The &m ex parte of Meason 9 \n 5Binn.\67, establishes fully the 
same doctrine, and there Chief Justice Tilghman goes fully into 
the doctrine. An administrator is entitled to retain, because, if he 
could, he would give the first judgment to himself. He has the 
same rights as if he had the first judgment, but he has no pre* 
ference, but comes in pro rata with other creditors of the same 
class. 

The matter is of immense importance in this city, and the old and 
rich counties, where large personal estates, and still larger debts are 
eommon. A man dies, leaving a personal estate of twenty thousand 
dollars, and debt, to the amount of forty thousand dollars, and leaves 
his widow, or son, or some friend equally poor, his executor — can 
this executor, by confessing judgment, or letting a judgment be ob- 
tained for a bona fide debt, by simple contract, to friends, give these 
friends the whole property, to the exclusion of others of equal de- 
gree! or of creditors by bond or by judgment? 

It has been said, that none but the executor or administrator can 
apply for auditors to apportion the estate. I doubt this. But it is 
not necessary to discuss that point. In none of the cases above 
cited, were auditors applied for or appointed, yet the court decided, 
in each of them on the application of those interested; and can they 
themselves appoint auditors to distribute the money, or rather, to 
apportion the sums to the several claimants, according to law? If 
the executor* or administrator has paid the money to one creditor 
wrongfully, there may be difficulty; but if the money is raised by 
execution, I contend, the sheriff ought, at his peril, to pay it into 
court, at least, where he has notice from any creditor; and that when 
in court, it must go as directed by the act of assembly, without re- 
gard to the source from which it has been raised. 

I equally deny the second position, that after the personal estate 
is exhausted, the creditor may get a judgment de terris, and sell 
the lands. He can sell them on his first judgment against the re- 
presentatives of the deceased, by the act of assembly of 1700, ex- 
pressly, and by the invariable practice since. Judge Washington 
first used the expression in 1 Pet. C. C< Rep. "All lands and houses 
whatever within this government, shall be liable to sale upon judg- 
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ment and execution obtained against the defendant, the owner, his 
heirs, executors or administrators, where no sufficient personal es- 
tate is to be found." Act of assembly of 1700. No second judgment 
is contemplated, and none has been used against executors more 
than against the defendant in his lifetime; and land can no more be 
sold in the lifetime of the defendant, where personal property suf- 
ficient can be found, than they can after his death. There is no pro- 
cess to obtain this second judgment; no pleadings have been invented 
Or used in the preparatory stages. The same execution may be, and 
often is levied on personal and real estate at the same instant, and 
atyer sale of the former, proceeded on as to the latter. No form of 
judgment ife ttrris, known to the law, would be good. The credi- 
tor is not bound to waft for goods which may never arrive, after he 
has got his judgment cfe terris, which is always confined to particu- 
lar lands, or at least, to lands; and, before he has taken out his 
execution, a ship may arrive with personal property sufficient, and 
then the lands cannot be sold. How is the creditor to get clear of 
it? There can be no such judgment in such a case. The expression ' 
is objectionable, as countenancing the idea of two distinct funds, to 
be governed by different rules. The farming utensils, or the ship, 
may be called an additional fund to the household furniture; but the 
expression is not correct - They all form but one fund, and only in- 
crease the amount of that fund. All the property is a fund for the 
payment of the debts of the debtor, living or dead. The personal 
property, if sufficient, to be exhausted first in order, and sold with- 
out the formality of inquisition or sheriff's deed. 

I contend, th6n, in case of an insolvent estate, that by all courts, 
Orphans' Court or Court of Common Pleas, when the money is in 
court, the order prescribed by the fourteenth section of the act of as- 
sembly, is to be followed, whether the money was raised from rjeal or 
personal estate: That the debt due on this lease, and on these bonds 
were equally entitled to a proportion pro rata; and that the admi- 
nistrators who have paid part on the lease, should have been allowed 
for such payments made by them, out of the personal estate; and 
should have been allowed for the whole of the taxes due at the death 
ofJoriahTbrr. The collector could have levied and sold the personal 
property for those taxes. They were no lien on the land, and the 
administrators did right in paying them. 

Smith, J. concurred with the Chief Justice. Rogers, J. and 
Top, J., not having heard the argument, took no part in the cause. 
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\im % DOUGLASS against The COMMONWEALTH. 

IN RRROR. 

To elevate and enlarge a wooden building, so as materially to alter its character. 
Is an offence within the meaning of the ordinance of the 6th of June, 1796, 
" to prevent the erection of wooden buildings within certain limits of the city 
of Philadelphia." \ 

In an indictment under this ordinance, it is not necessary to aver, that the 
building was erected on a lot or piece of ground. 

An indictment containing two counts, one charging the defendant with the 
erection of a wooden snofi, the other with the erection of a wareholue, does 
not set forth distinct offences, punishable in different modes. 

If the erection be by the tenant, an indictment will lie against him, and need 
not be against the owner of the building. 

Error to the Mayor's Court of the city of Philadelphia. 

On the return of a writ of error to the Mayor's Court of the city 
of Philadelphia, it appeared, that William Douglass, the defen- 
dant below, was indicted in that court for an alleged violation of the 
ordinance of the 6th of June, 1796, "to prevent the erection of 
wooden buildings within certain limits of the city of Philadelphia, 
by which it is enacted as follows: — 

"Section 1. From and after the passing of this ordinance, no 
wooden mansion-house, shop, ware-house, store, carriage-house or 
stable, shall be erected or built within that part of the city o( Phi- 
ladelphia, which is comprised within the limits herein after men- 
tioned, that is to say, from the river Delaware to the east side of 
Sixth street, in those parts of the city included between the south 
side of Fine street and the north side of Sassafras, or Race street, 
and between the south side of Walnut street and the north side of 
South, or Cedar street, and from the river Delaware to the east 
side of Tenth street, in that part of the city included between the 
south side of Race,j)t Sassafras street and the north side of Wal- 
nut street 

"Section 2. If, after the passing of this ordinance, any person 
or persons, shall erect and build, or cause to be built, any wooden 
mansion-house, store, carriage-house or stable, upon any lot or 
piece of ground, within those parts of the city herein before speci- 
fied, and shall be duly convicted thereof, upon indictment found 
agaiost him, her or them, in the Mayor's Court of thfe city of Phi- 
ladelphia, every such person or persons, so offending and convicted, 
shall forfeit and be sentenced and adjudged to pay a fine of five hun- 
dred dollars." 

The indictment contained two counts, the first of which charged, 
that the defendant did make, build, and erect, and cause, and pro- 
cure to be made, built and erected, a certain wooden shop, between 
Pine and Spruce streets, and Delaware Fourth and Fifth streets, 
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and within that part of the said eity which lies to the eastward of 
Sixth street from the river Delaware, between the south side of 
Walnut street and the north side of South', or Cedar street 

The second count charged, that the defendant did make, build, 
and erect, and cause, and procure to be made, built, and erected, a 
certain ware-house, between Pine and Spruce streets, &c. 

The jury returned a special verdict in these words, vte.— 

"The jury find, that since the passing of the" ordinance of the 
mayor, aldermen and citizens of Philadelphia, entitled, 'An ordi* 
nance, &c.,' passed the 6th of June, 1796, the defendant became 
the tenant and occupant of a frame tenement, situate within the li- 
mits prescribed by the said ordinance: That at the time of his so 
becoming the tenant of the said building, the same was a wooden 
building, but that it has, within a short period, been materially al- 
tered and enlarged by the defendant, by adding to the height 
thereof, four feet on the west and ten feet on the east, and making 
the lower story nine inches further to the southward, and by such 
other alterations and additions* the same has been converted from a 
blacksmith's shop into a cabinetmaker's ware-house and shop. The 
jury further find, that by the alterations and additions aforesaid, the 
danger from fire is increased. The jury further find, that the build- 
ing was not originally erected by the defendant, but that he, as te- 
nant of the same, made the alterations and additions aforesaid. 
But whether by the same, which the jury find to be material and 
extensive, the defendant erected and built a wooden building, with- 
in the true intent and meaning of the said ordinance, the jurors sub- 
mit to the determination of the court If the court should be of 
opinion, on the facts stated, that the same is a building, &c, the 
jury find the defendant guilty; if not, not guilty." 

On this verdict judgment was rendered for the commonwealth. 

Troubat, for the plaintiff in error, cited, Dagget v. The State 
of Connecticut, 4 Conn. Sep. 60. Booth v. The State of Connec- 
ticut, ib. 65. Tattle y. The State of Connecticut, ib. 68. 1 Bl. 
Comm. 88. Updegraff v. The Commonwealth, 6 Serg. fy 
Rawle, 5. 

Kane, contra, referred to Johns. Diet., Erection. 

The opinion of the court was delivered by 

Smith, J. — On the 6th of June, 1796, the mayor, aldermen, and 
citizens of Philadelphia, passed an ordinance to prevent the erec- 
tion of wooden buildings within certain limits of the. city of Phila- 
delphia. William Douglass became the tenant and occupant of a 
certain frame building within the limits, and at the June sessions, 
1826, was indicted in the Mayor's Court of this city, for erecting 
and causing to be erected, 1. A wooden shop. 2. A wooden ware- 
house; contrary to the provisions of that ordinance. On the trial, 
the jury found and returned a special verdict, upon which the court 
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rendered judgment against the defendant. He has thought proper 
to bring the proceedings for revision into this court, and has assigned 
for error, that the special verdict does not set forth any offence 
within the meaning of the law or ordinance, alleged to have been 
violated: That each count of the indictment -contains and sets forth 
two distinct offences, punishable in different modes, and under dif- 
ferent sections of the ordinance: That, in the. indictment it is not 
averred, that the erection was on a lot or piece of ground; and last- 
ly, that the indictment shoulcfhave been preferred against the owner 
of the house, and not against his tenant 

T # he special verdict states distinctly, that after the enactment of 
the ordinance, the defendant occupied a wooden building, (then a 
legal one,) which, shortly before he was indicted,. he materially al- 
tered and enlarged, adding to its height on its west side four. feet, 
and on its east ten feet, and extending, its lower story nine inches 
further to the south, converting it thereby from a blacksmith's shop 
into a cabinetmaker's ware-house and shop. The ordinance enacts, 
that no wooden shop, ware-house, &c. shall be erected or built within 
certain stated limits of this city. The meaning of this prohibition 
cannot be mistaken* And the question is, did the defendant erect 
such a wooden building as is prohibited by this ordinance, when he 
erected or altered, enlarged and added to the blacksmith's shop, 
what the jury have found, and as they have found it? It is con- 
tended, that he did not, as he only altered and enlarged the old 
frame building; in short, that all he did was to repair it, that the 
ordinance never was intended to destroy wooden houses then exist- 
ing, but merely to prevent their increase. . But I cannot view the 
material, important and extensive alterations and additions in ques- 
tion, in the light of mere repairs. To repair a building is to replace 
it as it was, or to restore it after an injury or dilapidation, not to 
enlarge or elevate it, by raising it from one to two, or more stories, 
or extending its sides. When by bis alterations and additions, the 
defendant converted the blacksmith's shop into a cabinet-maker's 
ware-house and shop, as set forth in the verdict, I would say, as the 
court below did, thftt he erected, or built a wooden building, wkhiq 
the clear intent and meaning of the ordinance in question, the mam 
object of which was to diminish the danger of fires in a populous 
city. 

Another objection, not more plausible than the one we have been 
considering, is the second error assigned. It is said, that it is not 
averred in the indictment, that the erection of the building wa» on 
a lot or piece of ground, although this is necessary to constitute the 
offence. But if the building mentioned, was not erected or built on 
a lot or piece of ground, on what was it placed, or on what does it 
stand? It is idle to answer on the blacksmith's shop, for that is 
no longer existing, but has been enlarged, altered and converted, in 
the words of the special verdict, into a cabinet ware-bouse and shop, 
and forms within the purview of the ordinance, a new wooden 
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building, erected on a lot or piece of ground, within the limits of 
this city. If the construction of the defendant were true, and this 
ordinance were only prohibitory of new frame buildings, erected 
on vacant lots or pieces of ground, the consequence would be, that 
on frame buildings of every kind, used heretofore for any purpose, 
and however small in their dimensions, or decayed and dilapidated, 
might be raised one or two stories, or more, extending the front or 
depth of the original structure without limitation; so that, although 
a new wooden building of the smallest size, erected on a vacant lot, 
would be indisputably illegal, yet the most spacious wooden build* 
ing, ware-house, or factory, built upon an old ruined shed, would 
be conformable to the provisions of an ordinance, the professed ob- 
ject of which is to prevent, as much as possible, the occurrence of 
conflagrations, by prohibiting the future erection of edifices of wood. 
Such a construction is a perversion of the plain intent of the ordi- 
nance. We are accordingly of opinion, that the averment alleged 
to be essential, is not necessary. 

' I do not perceive, that two distinct offences, punishable in diffe- 
rent modes, and under different sections of the ordinance are set 
forth in the indictment. Indeed, this error, as well as the fourth 
and last, was not pressed on the argument. 

The indictment will lie against the tenant, for he, and not the 
owner of the house or lot, erected the building complained of. The 
words of the ordinance are, " If any person or persons shall erect 
and build," &c. Here it is found, that the tenant, the defendant, 
did erect and build. In this particular, there is no error. We, 
therefore, are of opinion that the judgment of the Mayor's Court 
should be affirmed. 

Judgment affirmed. 



[Philadelphia, Jajtuary 14, 1830.] 

WALTERS against PRATT. 

APPEAL. 

Where the sheriff sells personal property as the goods and chattels of the de* 
fendant in the execution, which are claimed by another, the court out of 
which the execution issues, cannot, under the act of the 16th of Aprils 1827, 
determine to whom the property belonged, and award the money accord- 
ingly. The remedy of the claimant of the goods is, by action against the 
plaintiff in the execution, or the officer, or both. 

Appeal from the decision of the District Court for the city and 
county of Philadelphia, under the act of the 16th of April, 1827, 
"relative to the distribution of money arising from sheriffs' and 
coroners' sales/ 9 &c. 

VOL. II. 2 L 
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The case wai this: — 

On the23d of October, 1826, a judgment in favotirof Peter B. Wal- 
ters against James D. Pratt, was entered upon bond with warrant of 
attorney annexed, both dated August 1st, 1826, in the sum of 
seven thousand dollars, conditioned for the payment of three thou- 
sand five hundred dollars; and on the same day on which the judg* 
ment was entered, a Fieri Facia* was sued out to December Term, 

1826. To this writ the sheriff returned, " Levied October 23d, 
1826; and May 22d, 1827, sold all the personal property of the 
defendant, at Whitehall farm, for one hundred and forty-nine dol- 
lars and sixty cents, which money I now have in court." 

On the 29th day of November, 1826, the defendant made an as* 
signment of all his property, real and personal, to Isaac W. Norris 
and Jonathan Wainright, for the benefit of his creditors. This 
assignment, among other things, contained a condition, that before 
any creditor of the assignor should be entitled to receive any part 
of the property assigned to the said Isaac W. Norris and Jonathan 
Wainright, he should execute a full release of all demands against 
the assignor. Peter B. Walters, the plaintiff, executed such 
release, and received a considerable portion of the amount of his 
judgment from the assignees, several months prior to the issuing of 
the execution hereafter mentioned in the suit of the administrators 
of Joseph Kirkbride, deceased, against James D. Pratt. 

On the 17th of May, 1826, two judgments were entered for 
John P. Kirkbride, Nathan Shoemaker, and John Paul, admi- 
nistrators, &c. of Joseph Kirkbride, deceased, against the said 
James D. Pratt, upon two bonds, with warrants ot attorney seve- 
rally annexed, for three thousand eight hundred dollars each; and, 
on April 20th, 1827, a Fieri Facias was issued upon each of the 
said judgments to June Term, 1827. To each of these Fieri Fa- 
riases the sheriff made the following return: " Levied, Jlpril 20th, 

1827, subject to a prior levy; and May 22d, 1827, sold all the per- 
sonal property of the defendant, at Whitehall farm, for one hun- 
dred and forty-nine dollars and sixty cents, which money I now 
have in court." 

On the 9th ot June, 1827, the sheriff paid into court one hun- 
dred and twenty-two dollars and fifty-two cents. 

On the 1 1th of June, 1827, the plaintiffs in Kirkbride* s administra- 
tors against Pratt y before mentioned, obtained a rule to show cause 
why they should not take out of court, in virtue of their Fieri Fa- 
cias to June Term, 1827, the money paid into court by the sheriff 

On the 10th of September, 1827, the following rule was obtained, 
entitled in the case of Walters against Pratt: " On motion ot James 
A. Mahany, Esq., rule to show cause why Isaac W. Norris and 
Jonathan Wainright, assignees of James D. Pratt, should not 
take out of court the money in this case." On the same day, the 
rule obtained on the ljth ofjufie, 1827, by the administrators of 
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Kirkbride, was ordered to be discharged; but on the 6th of Octo- 
ber, 1827, it was ordered to be restored to the motion list. 

On the 29th of November, 1827, the administrators of Kirkbride 
obtained another rule, to show cause why they should not be per- 
mitted to take out of court the money paid in by the sheriff. This 
Irule was in virtue of the other Pieri Facias, issued by them against 
the said James D. Pratt. 

On the 11th of May, 1828, the several parties were heard, when 
the court ordered the rule of September 10th, 1827, obtained on be- 
half of Isaac W. Norris and Jonathan Wainright, to be made ab- 
solute, and dismissed those obtained by Kifkbride's administrators, 
who thereupon entered this appeal. 

Stroud, for the appellant, contended, that the District Court 
acted erroneously in ordering the money paid into court, to be paid 
over to the 4 assignees of the defendant, instead of the administrators 
of Kirkbride, who were entitled to it by virtue of their two exe* 
cutions, which were duly levied on the property, from the sale of 
which the money arose. The question presented for decision is, 
whether, when goods have been sold, and the money paid into court, 
a stranger can come in and claim it. The cases of The Insurance 
Company of Pennsylvania v. Ketland, I Binn. 499. Young v. 
Taylor, 2 Binn. 228, and Lewis v. Smith, 2 Serg. fy Rawle, 142, 
are conclusive, that it cannot be done. No case can be adduced, in 
which a party has been allowed to come in and claim the proceeds 
of sale. The remedy is by action against the sheriff. If it were 
otherwise, the constitutional right of trial by jury would be taken 
away. The sheriff, on the sale, both of real and personal property, 
sells merely the right, title, and interest of the defendant in the ex- 
ecution, and the court cannot, in a summary way, settle conflicting 
titles. But even in an action against the sheriff, there could be no 
recovery under the circumstances of this case, because the assignor 
was suffered to retain the possession. Hower v. Oeesaman, 17 
Serg. $ Rawle, 251. 

Arundel and Jack, contra. — The levy under which the appel- 
lants claim, was a second levy, made subject to a prior one. The 
creditor who made the first levy released, and the sheriff returned 
upon the appellants*' executions, that he had sold subject to the ori- 
ginal levy. The question is, whether the assignees are entitled to 
the goods levied upon, or the money arising from the sale of them. 
When the goods were levied upon by the appellants, they were 
either not the property of the defendant, he having assigned them, 
or they were subject to a former levy, and in neither case can the 
appellants have any claim. If they did not pass to the assignees, the 
first levy was in full force; it being settled law in Pennsylvania, 
that the lien of an execution on household furniture, is not affected 
by the sheriff's permitting the property to remain in the possession 
of the defendant. Levy v. Wallis, 4 Ball. 167. Lewis v. Smith, 
2 Serg. $ Bawle, 159. But it cannot be disputed, that they passed 
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to the assignees. When the assignment was made, they were sub- 
ject to an existing levy; and the creditor who made it haying re- 
leased, the property immediately vested in the assignees, who did 
all in their power to bring it into possession. They had two years 
to settle their accounts, and the property in question was a small 
matter of furniture, which they did not take into their actual pos- 
session. If mere possession, under such circumstances, be evidence 
of fraud, there are few eases free from it To push the rule as far 
as is now attempted, will have the effect of preventing people from 
accepting assignments. 

Stroud, in reply, denied that the goods levied on were household 
furniture. 

The opinion of the court was delivered by 

Huston, J.*— In England, when the sheriff levies on the goods 
and chattels of A., and B. alleges those goods and chattels belong to 
him, and not to A., the sheriff decides the ownership, to a certain 
extent, by an inquest. This has never been practised in thia coun- 
try, and was not attempted in this case. A legislative provision 
on this subject might be of general benefit to creditors, debtors, 
purchasers, and to the person claiming the goods* 

It has been attempted to stay proceedings until the right to 
goods levied on was ascertained, but the courts have declined to 
interfere. See 1 Binn. 499, and 2 Binn. 228, Young v. Tat/lor, 
(Yeates's opinion.) 

In this case the allegation is, that the goods sold were not the 
property of the defendant, but were the goods of S. W. Norris and 
Jonathan Wainright, and to them the court awarded the money. 
It seems to me, the case was not triable in the manner adopted. 
The act of assembly of the 16th of April, 1827, says, in all cases 
of sheriffs' or coroners* sales, where there are or may be disputes 
about the distribution of the monies arising therefrom, the several 
courts under whose execution the money was raised, are hereby 
declared to have full power and authority to hear and determine all 
such cases, according to law and equity; and proceeds to say, the 
trial may be by the court, or at the request of the party, the facts 
may be settled by a jury. 

This law would seem to apply solely to cases where the goods 
or lands sold, are admitted to have been at the time of sale, the 
property of the defendant in the execution. If lands are sold, other 
persons may have liens prior to his on whose execution they were 
sold, and the court is to decide on the priority of those liens, and 
whether or not, the land was bound by them; but, if A. B., a third 
person, comes, and says, his right to the land sold was better than 
that of the defendant, and that instead of bringing an ejectment to 
recover the land, he will take the money, neither the act above- 
mentioned, nor any law or usage known in this state, enables tho 
court to decide on his title. So, on the sale of personal property, 
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the proceeds, admitting the property to have belonged to the de- 
fendant in the execution, may be claimed by the plaintiff in another 
execution from the same court, or a different court, or from a jus- 
tice of the peace; and in such case the act applies, and the court 
must, in some of the modes prescribed, decide to whom the money 
is to be awarded. But if a third person denies that the defendant, 
as whose property the goods were sold, had any right to them, or 
that any of his creditors have any right to the money, the case of 
such a claim is not within the act above cited. The court cannot de- 
cide on his claim under that act or our law. He must sue the plain- 
tiff on whose writ they were levied, or the officer, or both, as he 
shall be advised. The court can decide the right to the money, 
admitting the goods to have been the property of the defendant in 
the execution, but to decide on the right to the goods, and as a con- 
sequence, to the proceeds of them, a suit in the ordinary mode of 
action and trial is necessary. 

The opinion of the court is, that there was error in the court be- 
low deciding in this case: That their judgment be reversed, and 
those who claim the property must pursue their claim, not under 
the act of assembly above cited, but by suit at common law. We 
give no opinion, whether they have, or have not, any right to these 
goods; though it may not be amiss for them to look at the case in 
17 Serg. 8? Rawle, 251, Hower v. Geesaman. 

Judgment reversed. 



[Philadelphia, January 14, 1830.] 

VELDE against LEVERING, Guardian of RAUCH. 

IN ERROR. 

A guardian, who signifies his assent to the binding of his ward an apprentice, 
by signing and sealing the indenture, is not responsible to the master for a 
breach of the contracts of the apprentice. 

A case was stated for the opinion of the District Court for the 
city and county of Philadelphia, from which this case came up on 
a writ of error, to be considered as a special verdict. It was as 
follows: — 

The plaintiff in error, who was also plaintiff below, brought an 
action of covenant upon an indenture of apprenticeship, against 
John Levering, who was guardian of Solomon Ranch. By this 
indenture, which was made on the 1st of May, 1826, and the par- 
ties to which were Solomon Ranch, with the consent of his guar 
dian, John Levering, the said guardian, and Michael Velde, the 
said Solomon Ranch was to serve Michael Velde four years, five 
months and ten days. The usual covenants were followed by these 
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wopds: — "And for the true performance of all and singular the co- 
venants and agreements aforesaid, the said parties bind themselves 
each unto the other, firmly by these presents. " The jury found, 
that the apprentice had absented himself from his master's service 
on the 29th o( July, 1827, without his leave, and did not return; 
and they assessed the damages at four hundred and fifty-four dol- 
lars and twenty-five cents, for this breach of covenant by the ap- 
prentice, subject, nevertheless, to the opinion of the court, on the 
liability of the defendant under the indenture. The court below 
were of opinion, that the defendant, John Levering, was not liable 
for a breach of the covenants in the indenture, committed by the 
apprentice, and accordingly rendered judgment on the special ver- 
dict for him; which the plaintiff now assigned for error here. 

Jack and J. Randall, for the plaintiff in error, contended, that 
the guardian was a real, and not a nominal party to the indenture, 
which could not be assigned or cancelled, without his consent This 
position is established by several decisions of the Supreme Court. 
The Commonwealth v. Vanlear, 1 Serg. fy Rawle, 248. Graham 
v. Graham, 1 Serg. fy Rawle, 332.. The necessary inference from 
this doctrine is, that the covenant of the guardian is a substantial 
covenant, that the apprentice shall perform his covenants; for if he be 
not a real and substantial party to the indenture, it could be assigned 
or annulled without his consent The law makes a distinction be- 
tween a guardian and next friend, who is merely a nominal party to the 
indenture, and whose assent is not necessary to an assignment The 
case of The Commonwealth v. Leeds, 1 Rawle,- 191, was the case 
of a next friend, and not of a guardian. The concluding words of 
the indenture under consideration, have been repeatedly decided, to 
amount to a covenant, binding on the guardian. Mead v. Billings, 
10 Johns. Rep. 99. Whitley v. Loftus,8 Mad. 190. 2 Root,3\6,363, 
466,482. 3 Marsh. Rep. 301. lMason.78. The Commonwealth v. 
Jones,3Serg.fyRawle,\Q5. Jiddis. Rep. 301. ln2Chitty's PI. 274, 
a form of declaration will be found for this very breach of covenant on 
the part of the parent or guardian; and all the law on the subject will 
be found collected in 2 Chitty 7 s PL 303, 304, Note. The liability 
of the mfnor is created and limited by the act of assembly, but that 
of the parent or guardian is founded on the indenture which he has 
sealed; and if he be not liable on his covenants, the master is with- 
out remedy. The act of assembly intended to provide cumulative 
remedies, not to take away the remedy at common law. 

The court declined hearing Bethel, who was to have argued for 
the defendant in error. 

The opinion of the court was delivered by 

' Smith, J. — The indenture in question, was not entered into 
under the statute of Elizabeth, by which the father is answerable 
for what is to be performed by the son; nor, of course, under any 
law of the state of New York, where, it would seem, that an ap- 
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prentice binding himself, with the consent of his father, and the 
father actually signing and sealing the indenture with the son, the 
father was bound for the son to the master, in case the son left his 
service before the end of the term; nor can the decisions, cited 
from the Connecticut Reports, avail, because the act of assembly 
of Connecticut, makes the father or guardian, personally liable on 
the covenants specified in the indenture, when he puts and binds 
the minor as an apprentice. The provisions of the act of assembly 
under which this indenture was executed, are different; and, there- 
fore, the decisions on this subject in England, as well as those in 
New Fork and Connecticut, are inapplicable. But it is contended, 
that even in Pennsylvania, the guardian is liable, as he is not a no- 
minal, but a real party to the indenture. That in some respects he is 
so here, is certainly true. He may be said to be a party to it 
when he signifies his assent to the minor's being bound, by his ac- 
tual signature to the indenture, or by witnessing it, and thus com- 
plying with the requisitions of our act. 

In the case under consideration, Solomon Rauch, a minor, with 
the consent of his guardian, John Levering, put himself voluntarily, 
and of his free will, an apprentice to Michael VeldS, for a term of 
years, to learn the trade of a baker, and by the indenture, cove- 
nanted and promised to serve his master during the said term. 
The covenants in the indenture, are all by the apprentice, and 
not by the guardian; nor does our act of assembly require the 
guardian to enter into any covenants with the master for the ap- 
prentice. He does not bind the apprentice, but only allows him 
to bind himself. In The Commonwealth v. Leeds, 1 Rawle 9 * 
Jlep. 194, Chief Justice Gibson says, that the practice has been* 
for the prochien amy, to express his assent by sealing the in- 
denture; but that no one ever thought of having recourse to 
him on the contract, because the legislature has not required that 
he shall become a party, and because the covenants of the appren-r 
tice, though executed under the supervison of those whom the law 
may have set over him, are exclusively his own. As the act of 
assembly requires nothing from a guardian more than it requires of 
the prochien amy, in the binding of apprentices, the decision just 
cited must govern the present case, The judgment is, therefore, to 
fee affirmed. 

Judgment affirmed. 
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I PALETRORPE against LESHER. 

IN EHHOH. 

Where a defendant, in custody'on an execution, gives bond with surety to take 
the benefit of the insolvent laws, and forfeits his bond, a second execution 
may be issued against him. But if, when he is in custody under the second 
execution, the plaintiff discharges him from prison, without the assent of the 
surety, the debt is satisfied, and no action can be maintained against the 
surety upon the bond. 

This was a writ of error to the Court of Common Pleas of the 
county of Philadelphia. 

The suit was originally instituted before alderman Binns, by 
the plaintiff in error, against the defendant in error, upon an insol- 
vent bond. The facts of the case were these: — The plaintiff sued 
one Enoch Carter before the same alderman on the 18th of De- 
cember, 1825, and obtained judgment for eighty-eight dollars and 
fifty-one cents, with costs. On the 13th of January, 1826, the 
present defendant, Christian Lesher, became special bail for Car- 
ter. On the 8th of November, an execution issued against Carter; 
and on the 15th of November, 1826, a bail-piece was taken out 
against him. He then entered into a bond to take the benefit of 
the insolvent law, with the defendant, Lesher, as his surety. This 
bond was, on the 7th of February, 1827, forfeited, because Carter 
did not appear to take the benefit of the insolvent law, according to 
the conditions of the bond. On the next day, an alias execution 
was sued out by the plaintiff against Carter, who, in consequence 
thereof was, on the 19th of February, arrested and imprisoned. On 
the last mentioned day, this suit was instituted before alderman 
Binns against the present defendant, upon the insolvent bond, and 
judgment was rendered for ninety-six dollars and nine cents, from 
which the defendant, on the 2 1st of February, 1827, appealed. On 
the 3d of March, 1827, Enoch Carter was discharged from prison, 
by the plaintiff's order to the keeper, without the knowledge, or 
assent of Lesher. The judge below charged the jury in substance, 
that upon the foregoing facts, the plaintiff could not recover, as he 
had lost his remedy against Lesher, upon the insolvent bond, by 
discharging Carter from prison; and this the plaintiff now assigned 
for error. 

Dallas, for the plaintiff in error, cited, 2 Tid. Pr. 957. Sharpe 
v. Speckenagk, 3 Serg. fy Bawle, 465. 

Perkins, for the defendant in error, referred to Smith v. Base- 
crantz, 6 Johns. Sep. 97. 

The opinion of the court was delivered by 

Smith, J.— On the part of the plaintiff in error, the legality of 
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the alias execution of the 8th of February, against Carter, is de- 
nied; but it was correctly answered, that there is nothing in the act 
of assembly which forbids, in this case, the issuing of a second exe- 
cution, if the plaintiff chooses. The act, when it took a debtor, ar- 
rested in execution, from the officer of the law, and thereby delayed 
the plaintiff from the fruits of his judgment, intended to give an 
additional security for the debt, and by no means to take from the 
creditor any security which he already had. When the debtor gives 
the bond with security, required by the act, and appears in court, 
according to the condition of his bond, but does not comply with 
the requisitions of the law, or the orders of the court, he is remanded 
to prison, and is there, on the original execution, upon which he 
was arrested. If the debtor does not appear, at the next term, the 
bond is forfeited. The debtor may then be fairly considered as 
having escaped out of custody, or as having fraudulently got out of 
the hands of the law; and this fraud, or non-complianee with the 
condition of his bond, cannot affect his creditor, who may, if he 
cfhooses, take another execution against him for his debt. 

The effect which would be produced by the contrary doctrine, 
is not to be overlooked. A law, made for the relief of insolvent 
debtors, ought to be so construed as not to injure creditors. If, 
however, the opposite doctrine be true, the debtor, who can deceive 
the officer and the judge, and give an insolvent as bail, would be 
enabled to discharge himself of his debt, and keep his property; or, 
suppose he gives a solvent bail, who should, before the appearance 
day of the debtor, go on a voyage to China, or on a journey to a 
distant land, might not the debtor in the mean time, live in afflu- 
ence, and the creditor starve, or wait for his debt, until the bail re- 
turned ; or, if the debtor remove from this to another country, leaving 
lands here, might he not draw the rents and profits without moles- 
tation from his creditor? To such consequences, that doctrine might 
lead-; consequences, which were surely not within the contempla- 
tion of those who passed our acts of insolvency. I am, therefore, 
of opinion, that a second execution in such case, may be issued, and 
that the execution of the 8th of February, was issued in this case 
legally. On this execution, Carter was arrested and imprisoned 
for twelve days, and was then discharged by the orders of the plain- 
tiff. The question is, whether that discharge is an exoneration of 
Lesher from the insolvent bond given to the plaintiff. I consider 
the defendant as unquestionably liable to the plaintiff, on the bond, 
when Carter did not appear in court, according to the terms of it 
But on the same day that he took an alias execution against Carter, 
he sued Lesher alone on the bond, and proceeded with both pro- 
cesses. I have not been able to find an adjudged case in point But 
in Smith v. Roseerantz, 6 Johns. 91, it is said, that after the plain- 
tiff has obtained judgment against the defendant, he has his election 
to have execution against the body of the principal, or of the bail; 
fcut when he .has taken one in execution, be cannot resort to the 

vo*. u. 2 M 
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other, to have plenary satisfaction of his judgment And I take the 
law to fee well settled, that if a creditor, (an obligee,) discharges a 
principal debtor, or in any considerable degree lessens his responsi- 
bility, without consulting the surety, the surety is discharged. In 
the case before us, Carter was in actual confinement on a second 
execution, from which the plaintiff discharged him, without the 
knowledge or consent of Lesher. It is true, the modern cases de- 
cide, that an escape of the defendant in execution, either directly or 
indirectly, or by fraud, is not a discharge; yet, they all agree, that 
if the plaintiff himself discharges the defendant, he releases him from 
further execution of his person on the judgment, and releases all 
others, who were bound for the same. In Sharpe v. Speckenagle, 
3 Serg. 4* JRawle, 464, it is declared, that although arrest and con- 
finement on a Capias ad Satisfaciendum, are not a satisfaction of 
the debt, yet, if the plaintiff consents to the discharge, " then, in- 
deed, the debt is gone." So, on the discharge of Carter, by the 
plaintiff's order, we are of opinion, the debt was gone, and, there- 
fore, Lesher was no longer liable. The judgment of the Court of 
Common Pleas in this case must be affirmed. 

Judgment affirmed. 



[Philadelphia, Jaxuaet, 1830.] 

|i» m n HEISSE against MARKLAND, Surviving Executor of - 

HEISSE. 

CASE STATED. 

Testator bequeathed to his sons-in-law, J. and R., twenty thousand do]* 
lars, in trust, to place the same out at interest, and to apply the interest to 
the support and education of all the children of his son, xi., born, and to be 
born, during their respective minorities; and to divide and pay the principal 
in equal parts and shares to the said children, when, and as tney severally and 
respectively arrived at the age of twenty -one years. At the time of testator's 
death, his son, H., had five children, and afterwards, at the time the eldest 
child attained the ajje of twenty-one year?, had five more; at which time 
the whole ten were living; and it was agreed he might have more. Held, 
that the principal of the legacy was to be divided among those children who 
were living at the time appointed by the testator for its distribution, in ex- 
clusion of those who might be born afterwards. 

Cask stated for the opinion of this court. 

Frederick Heisse, by his last will and testament, dated January 
3d, 1S16, among other provisions, directed as follows, viz. — 

"//em, I give and bequeath to my sons-in-law, John MarkUtnd 
and Robert Morrel f the sum of twenty-thousand dollars, in trust, 
nevertheless, to place out, and continue the same from time to 
time, at interest, on good landed security, or invest the same in 
bank or other stock, and receive the interest thereof, and apply the 
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same for the support and education of all the children of my son, 
Henry, born, and to be born, durihg their respective minorities, as 
they, the said trustees, shall think proper, and most beneficial, and 
to divide and pay the principal in equal parts and shares to the said, 
children, when, and as they severally and respectively arrive at the 
age of twenty-one years*" 

The teatator died in 1817, at which time his said son, Henry, 
had five children, viz. 

Aurora Eliza, born July 27th> 1808. Catherine Sheffield) 
born March 29th, 1810. Dezia Morrel, born March 29th, 1812. 
Frederick Earll, born March 17th, 1814. Minerva, born Sep- 
tember 15th, 1816. 

And he has had five born since, viz. — 

Cynthia, born March I6th,1818» Anne, bom June 25th, 1821. 
John Markland, born November 8th, 1822. Edwin born Novem* 
ber 12th, 1824. Maurice, born August 18th, 1828. Making in 
all ten children, who are all living. It is agreed that he may have 
more. 

Aurora Elita, the plaintiff, arrived at the age of twenty-one on 
the 27th olJuly, 1829. She claims in this suit two thousand dol- 
lars, as being one-tenth of the said twenty thousand dollars, with 
interest on the same from the time of her coming of age. 

Upon these facts, if the opinion of the court shall be in favour of 
the plaintiff, the court will pronounce judgment accordingly, and 
specify the amount; if the opinion of the court shall be in favour of 
the defendant, leave reserved to enter a nonsuit 

Wheeler, for the plaintiff. 

Lowber, for the defendant. 

The opinion of the court was delivered by 

Gibson, C. J. — In Ellison v. Airey, 1 Ves. Ill, it was held, that 
where a legacy is to be distributed among a number, not named, 
but described in general terms, all who answer the description at 
the appointed time of distribution, shall take in exclusion of those 
who may happen to answer it afterwards. Accordingly, it has since 
been determined in a train of cases,* not authority here, it is true, 
but nevertheless, founded in reason and necessity, that in case of a 
bequest to the children of a person named, as they respectively at- 
tain the age of twenty-one, none shall take who was not born at the 
period prescribed for distribution. And it is certain, that slight 
indications of an intent to the contrary, such as the words " born, 
or to be born," will be insufficient to found an exception. To pre- 
vent an indisputable violation of the intention on the one hand, 
these words must, on the other, be taken to have been used in re- 
ference to the period of distribution; by which means, each part of 

• See particularly WhUbread v. St. John, 10 Fes* 152, and Gilbert ▼. Bor- 
man, 11 Yen, 238« 
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the testator's direction may be made consistent with the whole. If 
this were not the rule, restitution by those who had received their 
legacies, would be necessary, from time to time, as other children 
should happen to be born,or distribution would have to be deferred,in 
violation of the testator's clear and positive direction, till all possi- 
bility of further procreation should be extinct; in either way, a mea- 
sure extremely inconvenient, if not impracticable. Doubtless, there 
may be cases where the persons to take, shall be determined subse- 
quently to the time of distribution, as where it is evident, that the 
circumstance of the time, was a subordinate consideration; for it is 
certain, that a particular and minor intent, must not be permitted to 
frustrate, general and ulterior objects of paramount consideration* 
But where there are no ulterior objects, such as a bequest over, de- 
pending on the death of all the children, the time of distribution is, 
itself, a circumstance of paramount consideration: consequently, the 
plaintiff here, is entitled in proportion, to the number born when she* 
came of age. 

Judgment for the plaintifL 
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A purchaser at sheriff's sale, is entitled to receive rent fron>the person hypos-* 
session, oily from the time the sheriff's deed is acknowledged. 

Writ of error to the Court of Common Pleas of Philadelphia 
county, in which a case was stated for the opinion of the court, 
with liberty to turn the same into a special verdict 

Jesse Stanley, the defendant, has been in the possession of a 
house and lot in the city of Philadelphia, since the year 1826, as- 
tenant, from year to year, at a rent of two hundred and twenty- 
five dollars per annum, payable quarterly, on the 20th days of 
February, May, Jlugust, and November. He came into posses- 
sion of the property as the tenant of the widow Cumpston, to whom 
the same belonged. 

By virtue of a writ of Venditiani Exponas, issued to Septem- 
ber Term, 1828, on a judgment obtained in the District Court, 
against Mrs. Cumpston, the house and* lot aforesaid were, on the 
23d of June, 1828, exposed to public sale by the sheriff, and struck 
off to Scheerer, the plaintiff, at the price of three thousand three 
hundred and fifty dollars. The terms of sale were cash in ten days. 

On the 3d of July, 1828, the purchaser, Scheerer, paid one thou> 
sand three hundred and fifty dollars to the sheriff. There was a 
mortgage on the property for two thousand six hundred dollars, 
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held by Charles Francis, and a negotiation was entered into be- 
tween Scheerer and the mortgagee, to suffer the mortgage to remain 
a charge on the property; but on the 3d of September, 1828, the 
sheriff refused to give his sanction to any arrangement which 
Scheerer and the mortgagee might make, and on the same day, 
Scheerer paid the balance, two thousand dollars, to the sheriff, with 
interest on the same from the 3d of July, 1828. 

The writ was returnable on the first Monday, 6th of September, 
1828. On that day it was returned, and the sheriff's deed to 
Scheerer was duly acknowledged, and dated on the same day. 

On the 20th of August, 1828, a quarter's rent, amounting to 
fifty-six dollars and twenty-five cents, became due, which was de- 
manded of Stanley by Mrs. Cumpston, and paid by him to her. 
Previous to this, to wit: on the 24th of June, 1828, Scheerer had 
given notice to Stanley, that be, Scheerer, had become the pur- 
chaser of the property at sheriff's sale, and claimed a proportion of 
the rent, to be calculated from the 23d of June, 1828. 

The question for the opinion of the court is, whether the plain- 
tiff be entitled to recover from the defendant the whole, or any, 
and what part of the quarter's rent whieh became due on the 20th 
of August, 1828. 

If the opinion of the court should be in favour of the plaintiff, 
judgment to be entered for him accordingly, for such sum as the 
court shall direct; if the opinion of the court should be in favour of 
the defendant, judgment to be entered for him. The costs to abide 
the event of the suit, as if the cause had been tried in the ordinary 
way. 

The Court of Common Pleas gave judgment for the defendant 

Specification of errors: — 

" 1. The Court erred in giving judgment for the defendant. 
The judgment ought to have been for the plaintiff, for the whole of 
the quarter's rent, which became due the 20th of August, 1828. 

w 2. If judgment ought not to have been entered for the plaintiff 
of the whole of the quarter's rent, then judgment ought to have Been 
rendered for him for such proportion of it as became due from the 
day of sale till the 20th of August, 1828." 

T. S. Smith, for the plaintiff in error, observed, that the pur- 
chaser at sheriff 's sale became the landlord from the day of sale, 
the deed having a retrospective operation. In contemplation of 
law, he pays the money at that time, and is, therefore, entitled to 
rent by way of compensation for the loss of interest on the purchase 
money. In Hawk v. Slouch, 5 Serg. fy Sawle, 157, it was de- 
cided, that a purchaser at sheriff's sale, cannot give notice to the 
person in possession, so as to ground a proceeding, under the act of 
assembly of the 6th of April, 1802, before the acknowledgment of 
the sheriff's deed; yet, the judge who delivered the opinion of the 
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court, distinctly says, that after acknowledgment, the rights of the 
purchaser relate back to the time of sale* * 

W. M. Meredith, for the defendant in error, answered, that the 
general principle was clearly in favour of his client. Here the 
purchaser had not paid his money at the day the property ww 
struck off to him; and, consequently, the ground upon which he 
puts his claim fails. The notice he gave was, that he should claim 
a proportional part of the rent accruing after the day of sale, in- 
stead of which, he now claims the whole quarter's rent In Hawk 
v. Stouch, 5 Serg. fy Rawle, 157, the case referred to on the oppo- 
site side, the term sale, was held to mean the completion of the 
sale, by the acknowledgment of the sheriff's deed. 

The opinion of the court was delivered by 

Gibson, C. J. — On receiving the sheriff's deed, the title of the 
purchaser may, for some purposes, be referred to what is popularly 
called the sale; and there is a dictum to that effect in the opinion 
of the court in Hawk v. Stouch, 5 Serg. fy Rawle, 157. It was, 
however, ruled in that case, that he cannot previously give notice 
to quit, for the purpose of founding a proceeding to recover the 
possession; and it seems as clear, that he cannot give notice of his 
purchase to entitle himself to the rent It is expressly declared, 
that he shall be substituted for the landlord, only when he shall 
have' received the deed; and this declaration must have been in- 
tended to qualify the subsequent clauses, as it would be incongruous 
to entitle him to rent which accrued before the relation of landlord 
and tenant was established. In designating the period from which 
he is to be entitled, the framers of the law undoubtedly use the 
words, " subsequent to such sale." But the contract with the she- 
riff, being imperfect before it has had the sanction of the court, is 
in law, and in fact, no sale at alt If the purchaser were entitled 
to rent due before the acknowledgment of the deed, he would ne- 
cessarily be allowed to warn the tenant to retain it in the mean 
time: yet, the legislature seems not to have contemplated notice of 
a doubtful right, or one depending on a contingency. It would 
seem, therefore, that the title of the purchaser is but co-extensive 
with his character of landlord, which is expressly limited to com- 
mence at the acknowledgment of the deed. 

Judgment affirmed. 
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ENTERS against PERES and another, Executors of PERES. 

IN ERROR. 

In an action on a bond, accompanied by a mortgage, a subsequent mortgagee 

is a competent witness for the defendant 
Jtltier, where suit is brought upon the mortgage. 

In the District Court for the city and county of Philadelphia, 
from which the record of this case was returned on a writ of 
error, the defendants in error, who were plaintiffs below, brought 
an action on a bond, given to their testator by Lewis Enters, the 
plaintiff in error, dated the 8th of October, 1813, conditioned for 
the payment of two thousand two hundred and sixty-six dollars and 
sixty-seven cents. The plaintiffs also gave in evidence a mortgage,, 
bearing the same date as the bond, and given to secure its payment. 

The defendant called, as a witness, Andrew Busch, who having 
been sworn on his voir dire, at the request of the plaintiffs' coun- 
sel, declared as follows: — " I hold a bond and mortgage of Lewis 
Enters, on the same property, which is covered by the mortgage 
of the plaintiffs' testator. Mine is the younger and unsatisfied. It 
is for two thousand four hundred dollars. There are three hundred 
dollars interest on it. I think the property mortgaged worth be- 
tween five and six thousand dollars." 

The plaintiffs' counsel objected to the admission of the witness, 
and the court sustained the objection. 

The rejection of the witness was now assigned for error by S. 
Levy, who contended, that the witness had no fixed interest in the 
result of the suit. His evidence did not go to enlarge or create a 
fund, out of which he was to be paid, except in the event of contin- 
gencies, which the court would not regard. He cited, 1 PhilL Ev* 
38. Miles v. O'Hara, 1 Serg. 6> Rawle, 36. Hayes v. Chier, 4 
Binn. 83. Phoenix v. The Assignees of Ingraham, 5 Johns. 
. Sep. 427. 

Stroud, contra, referred to 1 PhilL Ev. 52. 1 Caines's Rep. 
364. 13 Mass. Rep. 391. Youst v. Martin, 3 Serg. $ Rawle. 427. 
2 Ball. 51. 

Per Curiam.— Had the suit been on the mortgage, the witness and 
the plaintiff having concurrent interests in the land, would have had 
direct and conflicting interests in the event of the contest, which 
would have rendered the former incompetent The action is, how- 
ever, on the bond, and although the mortgaged premises may pos- 
sibly be levied under the judgment, that is by no means a necessary 
consequence, the personal estate of the defendant being equally 
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liable; so that the interest of the witness depending on the contin- 
gency of the fund for payment of his debt, being taken away by a 
superior lien, affected his credibility, but not his competency. 
Judgment reversed, and a venire facias de novo awarded. 



[Philadelphia, January, 1830.] 

SHAW against WILE. 

IN ERROR. 

Where the injury complained of is a Continuing one, and such continuance is the 
ground of a new action, it is error to lay in the declaration affirmatively, that 
any part of the injury accrued after the commencement ot the suit. 

But where the only act which is actionable, has passed before the writ issued, 
and the consequences of it, though continuing, are not the ground of a new 
action, it seems, the law is otherwise. 

But if it be not, and the time is laid under a videlkit, or is insensible, or im- 
possible, the error is cured by verdict. 

This case came before the court on a writ of error to the District 
Court for the city and county of Philadelphia. In the court below 
it was an action brought by Conrad Wile, the defendant in error, 
against the plaintiff in error, Joseph Shaw, for debauching the plain- 
tiff's daughter, and getting her with child, per quod servitium 
amisit. / 

The suit was instituted on the 8th of May, 1823, and the declara- 
tion, which was filed on the 11th olJlugust, 1823, set forth, that 
the defendant " heretofore, to wit: on the 6th day of August, A. D. 
1822, and on divers other days and times, between that day and the 
day of exhibiting this bill, at the city aforesaid, debauched and car- 
nally knew the said Maria Wile, then, and there, and from thence 
for a long space of time, to wit: hitherto, being the daughter and 
servant of the said Conrad Wile, whereby the said Maria Wilt 
became pregnant and sick with child, and so remained and con- 
tinued for a long space of time, to wit: for the space of nine months, 
then next following, at the expiration whereof, to wit: on the 6th 
day of May, in the year 1823, at the city aforesaid, she, the said 
Maria, was delivered of the child with whiah she was so pregnant, 
as aforesaid, to wit: at the city aforesaid, by means of which said 
several premises, she, the said Maria Wile, for a long space of 
time, from the day and year first above-mentioned, hitherto became, 
and was unable to do, or perform the necessary offices and business 
of the said Conrad Wile, so being her father and master, as afore- 
said, &c. And also, by means of the said several premises, he, the 
said Conrad, was forced and obliged to, and did necessarily, pay, 
lay out, and expend, divers sums of money, in the whole, amount- 
ing to a large sum of money, to wit: the sum of two hundred doi- 
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lars, in and about the nursing and taking care of the said Maria 
Wilt* his said daughter and servant, and in and about the deliver- 
ing of the said child, to wit: at the city aforesaid," &c 

The jury found a verdict for five thousand five hundred dollars 
damages; upon which, the defendant su£d out a writ of error. 

The error assigned, and relied upon in this court was, that the 
cause of action, or some part of it, is laid to have accrued since the 
inception of the suit 

P. A. Browne, for the plaintiff in error. 

Dallas and Keemle, for the defendant in error, referred to Crouse 
v. Miller, 10 Serg. ty JRawle, 155. Sauermart v. Weckerly, 17 
Serg. <$• Ramie, 117. Schlosser v. Brown, 17 Serg. fy JRawle, 250. 
Geary v. Cunningham, 17 Serg. fy JRawle, 424. 1 Tid. Pr+ 

11, 78. • 

The opinion of the court was delivered by 

Huston, J. — It was contended here, that from the narr. in this 
case, it was apparent, that the jury gave damages for a period of time 
subsequent to the commencement of the action; or, that from what 
is contained in the narr. and pleas, tfyey may have done so, and 
that this is error, for which this court must reverse. 

I admit, that generally, in stating the damages, care must be 
taken that no part of them, appear to have accrued after the cora- 
meueement of the action; and that if it is laid affirmatively, that 
they did accrue after the commencement of the suit, it has been 
held to be error. I do not admit, however, that expressions in a 
declaration which will admit of such a construction, will, in all 
cases, be error. Where the injury is a continuing one, and such 
continuance is the ground of a new action,' there is some reason in 
the law; but where the act, and the only one which is actionable, 
has passed before the writ issued, but the consequences, though 
continuing during the life of the plaintiff, are not the ground of a 
new action, it is perhaps otherwise. Damages in the shape of inte- 
rest, are given in debt and assumpsit, up to the time of the ver- 
diet; and in assault and battery, and mayhem, the eye, or the mem- 
ber destroyed, can never be restored, and the jury consider this, 
because no new action can be brought for it It is not necessary, 
however, to give an opinion on this point, because there are other 

f rounds on which the court think this narr. must be supported, 
do not enter into the question, whether, "up to the day of exhi- 
biting this bill," relates in England to the bill of Middlesex, a 
writ to the sheriff, to bring the defendant into court, or the narr.* 
called a bill; nor, whether, as the narr. ought to be filed there, of 
the first term, it is not to be considered as filed then, in order to 
support a judgment, though in fact, it was filed afterwards. The 
gentleman who drew this declaration, has admitted the phrase is 
incorrect in a declaration in this state. It is settled, long since, 
vol. n. 2 N 
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that this error is cured by a verdict, if the time is laid under a vU 
delicti. 2 Sound. 169, 171, Note. Webb v. Turner, 2 Stra. 1095. 
It is so laid in this case. So, if the time laid is insensible, or impossi- 
ble; for it was supposed the court instructed the jury at what point 
damages were to stop. The words, " for a long space of time, from 
the day And year first above-mentioned, hitherto, became, and 
was," &a, have also been objected to. The answer to this is, the 
precedents are so. See 2 Chiity's PL 307, 308. 

Judgment affirmed. 



* [PhIULBILPHIA, JjLN'tJAUT, 1830.] 

HOWELL against ALKYN. 



APPEAL* 



If goods levied upon by the sheriff under a Fieri Facias, be left in the defeo* 
dant's possession, with the plaintiff's permission, and before a sale, a second 



execution be levied upon them, the lien of the first execution is not tost, un- 
less there be fraud, which may be inferred from circumstances. 

Thts case came before the court on an appeal from the decision 
of the District Court for the city and county of Philadelphia, under 
the act of assembly of the 16th of J9pril, 1827, " relative to the 
distribution of money arising from sheriffs' and coroners' sales," &c. 

A case was stated for the opinion of the District Court, from 
which it appeared, that Howell obtained a judgment in that court 
against Mkyn on the 15th of September, 1826, for one thousand 
three hundred and seventy-two dollars. On the 20th of the same 
month, he issued a Fieri Facias, returnable to the following De- 
cember Term. On the 26th of September, 1826, a levy was made 
by sheriff Douglass on goods, but of what description, the case did 
not stat§^'On the next day, the plaintiff ordered the sheriff fo suffer 
Hire goods to remain in the defendant's possession, at thejpjajnjjfPs 
(jnsk. On the 9th of December, 1826, the plaintiff gave the sheriff 
Orders to sell, and on the 16th of that month, the goods were sold 
by sheriff Douglass. On the same day, but previous to the sale, no- 
tice was given to him of the claim of Messrs. Earp, for the use of 
Wardell, who had, on the 6th of November, 1826, obtained a judg- 
ment in the same court against Alkyn, for two hundred and eighty- 
nine dollars and sixty-seven cents, on which they issued an execu- 
tion on the 6th of December, 1826, and put it into the hands of 
sheriff Strembeck, the successor of Mr. Douglass, with instructions 
to levy immediately. Under this writ a levy was made on the 9th 
of December, 1826, on the property which had been levied upon 
under HoweWs execution, but all knowledge of the first levy was 
denied by the plaintiffs in the second execution. Sheriff Sirem- 
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beck returned, that the property levied on by him had been' levied 
on, and was claimed by sheriff Douglass. 

The proceeds of sale, which were insufficient to satisfy both Cxe-* 
cutions, were paid into court, under a rule, obtained by the second 
execution creditor. Both execution creditors obtained rules to 
show cause why they should not take out of court, the amount of 
their respective debts. The District Court awarded the money to 
the first execution creditor, directing, however, that it should remain 
in court! to abide the appeal entered by the second execution ere* 
ditor. 

Toland, for the appellant, admitted, that according to some early 
decisions of this court, a plaintiff who permitted goods which had 
been levied upon to remain in the possession of the defendant, did 
not lose his lien upon them; but observed, that these decisions 
grew out of the peculiar situation of the country at that time, and 
were confined to household furniture. The inconvenience resulting 
from such a practice, bad latterly induced, even on the part of our 
state courts, a closer adherance to the common law, which treated 
such conduct as fraudulent; and the Circuit Court of the United 
States for the Pennsylvania district, had always conformed to the 
settled law of England. The order, to leave the goods in the 
hands of the defendant, which was equivalent to an order to 
stay the proceedings, rescinded the levy. He cited, 2 Tid. Pr. 
919. The United States v. Conyngham, 4 Dull 358. Ctow r. 
Woodc, 5 Serg. fy Rawle, 275. Cowden v. Brady, 8 Serg. ^Rttwle, 
505. Babb v. Clemson, 10 Serg. fy Rawle, 419. Hunt v. Breeding, 
12 Serg. Sr Rawle, 37. Dean v. Patton, 13 Serg. fy Rawle; 341. 
Hower v. Otesaman, 17 Serg. fy Rawle, 251. Barnes r. Biffing* 
ton, 1 Wash. C. C. Rep. 29. Berry v. Smith, 3 Wash. O.'C:' 
Rep. 60. 

Page, for the appellee, was stopped by the Court, whose opi- 
nion was delivered by 

Huston, J. — The material facts are as follows:— On the' 20th of 
September, 1826, Howell put into the hands of the sheriffs Fieri 
Facias, returnable the 4th of December, 1826. On the 21st of Stp* 
tember, 1826, the sheriff made a levy, by going to the house and 
seizing part of the personal property in the name of the whole. Next 
day, a schedule of all the personal property was given to him, a*d 
atroexed to the writ No person was left to take charge of the- goods, 
The plaintiff told the sheriff to let the goods remain in the defen- 
dant's hands at my, (the plaintiff's) risk. On the 9th of December, 
1826, the plaintiff gave the sheriff orders to sell. On the 16th of 
December, 1826, the goods were sold. But in the meantime, another 
plaintiff had obtained a judgment, and on the 6th of December, 1826, 
issued an execution, which was put ioto the haads of the sheriff, 
with directions to levy and sell immediately. A new sheriff bad • 
come into office since the former levy. On tb» §Ui at December, 
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1896, this second execution was levied. % The sheriff did not know 
of the former levy at that time, but in the evening, when he went 
to put a man in the house, he found one there by the former sheriff. 
The second levy, as endorsed, mentions the former levy, and that 
the property is claimed by it The sale was under both executions, 
and the question is, to whom the money belongs* The District 
Court awarded it to the first execution. 

I do not refer particularly to this case, nor mean to censure the 
gentleman who argued this cause, but say, that the constant recur- 
rence in matters of long and every day practice, and of frequent 
decision, to the practice of other countries; and the censure more 
than implied, that our practice, where it differs from that of Eng- 
land, must be wrong, is to me, rather painful* 

The usages of every nation are founded on what is most conve- 
nient and useful to themselves; unless where they admit they are in- 
capable of thinking and acting for themselves. 

At the first settlement of this country, and in many parts of it yet, 
money is scarce, and more so at some seasons of the year than at 
others; personal property consisted of necessary articles of house- 
hold furniture, necessary implements of a trade, or husbandry, and 
the necessary horses- and cattle on the farm; each had as much of 
this property as was absolutely necessary, and few wanted more, 
or if they did want it, very few were able to purchase it, and pay 
cash for it. If sold on execution, it was almost ruin to the debtor, 
end produced small relief to the creditor, for it sold almost for 
nothing: often, if advertised, no bidder attended. The fear of ruin 
from a sale, made the defendant use every exertion; harvest came, 
and he thrashed and sold his crop, or he sold lumber, or he bor- 
rowed, or in all these ways he paid the debt. This was better for 
both parties; and from a state of things, of which this is not a highly 
coloured picture, grew the usage of not proceeding to a sale at once, 
when an execution was put into the hands of the sheriff or consta- 
ble. Necessity, in the first instance, and mutual benefit, began and 
matured it 

I deny the assertion of Judge Washington, that if the plaintiff 
directs the sheriff to delay the sale, one day avoids his levy as much 
as a year. Literally, and in all cases, he did not mean that} his 
meaning must have been, that if the levy is designed as a fraud and 
cover, it is void at once, and from the instant it is made. 

There are expressions that go to show, that the indulgence given 
in this country, is peculiar to household furniture. This doctrine is 
only known in cities, and is not long known any where. Levy v. 
Wallhf 4 DalL 167, was stock on a farm; and the implements of 
husbandry, and topis of a tradesman, are as often left for a consider- 
able space after levy, as any other kind of property; so, horses and 
cattle, because, to remove and keep them, is expensive. Store 
goods, or articles which the defendant keeps expressly for sale, 
will probably be sold if left; such may be bound by stricter rules. 
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Property was not moved from the possession of the defendant, 
because it increased expense, and increased hardship, without any 
benefit; nay, to the injury of the creditor. If the horses or the 
ploughs were taken from the defendant, the crop, which would pay 
the plaintiff, could not be raised. There was no risk in leaving them 
with the defendant; it was, and it is, unknown in the country, that 
a man, having a family, shall run away and leave them because 
of debt, or secrete property, to the injury of a sheriff who has 
levied on it, and trusted to bis honesty, that it will be found at 
the day of sale. Add to this, that in more than half the cases in 
which executions are levied on personal property, the money is 
paid without a sale. I speak of the country, but suspect the case 
is nearly the same in the city. On this state of things, who will 
say, the delay of a few days to sell, is fraudulent or unlawful, or in 
any way objectionable? None but those who do not know the situa- 
tion and course of business immediately around them, or who can- 
not think or feel. 

In this case there is no fraud stated, and nothing from which to 
infer it The declaration, that the goods might be safely left in the 
defendant' 8 hands, till sold, has no effect; nor has any other declara- 
tion, or act of the plaintiff, if it does not go to prove, that the levy 
was made to cover the goods for the defendant. Mere expressions of 
compassion, of friendship, or of kindness, or of confidence, do not 
destroy or affect the plaintiff's rights; nor will an express order to 
delay the sale for a few days, within which the defendant expects 
to get the money, or within which he can haul in his crop, of till 
one of his family is off the bed of sickness, destroy, or even affect 
his rights. 

In Doty v. Turner \ 8 Johns. Rep. 16, the execution was delivered 
on the 2d olJune. The instructions of the attorney were, that the 
plaintiff did not wish to distress the defendant, but wished a levy 
made to secure his debt: That if the property was suffered to re- 
main in the hands of the defendant, the sheriff would not be consi- 
dered liable in case the property was squandered. The levy was made 
and nothing more done, nor any other instructions given, until af- 
ter the return of the execution, nor till after the receipt of another 
Fieri Facias, at the suit of another plaintiff, which was levied on the 
same property. The property was sold, and the sheriff returned these 
facts specially. The defendant was father-in-law of the plaintiff in 
the first execution. Th%plaintiff in the first execution sued the she- 
riff, and (he court decided, that he was entitled to the money. There 
was no agreement between the plaintiff and the defendant, that the 
execution should sleep in the sheriff's hands. If a long time had 
elapsed between the first and second execution, it might have been 
left to the jury as a presumption, of fraud. Fraud is the only ground 
on which a delay to sell can be impeached. Whipple v. Foot, 3 
Johns. Rep. 418. 

In 11 Johns* Rep. 110, the execution was levied, and the sheriff 
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directed not to sell. This was in June, 1807. In May, 1808, 
another execution came into the sheriff's hands. In August, 1808, 
the plaintiff in the first execution told the sheriff not to sell, unless 
pressed by younger executions. In September, the property was 
sold, and the money awarded to the second execution. But here 
there were express directions by the first plaintiff not to sell. In 
17 Johns. Rep. 274, a Fieri Facias was delivered on the 13th of 
October, 1817, with directions to make a levy on the property of 
the defendant, but to do nothing until ordered, unless crowded by 
younger executions, but by no means to let the execution lose its 
preference. On the 5th of May, 1818, another execution came to 
the hands of the sheriff, returnable the 16th of May. On the 6th 
of July, 1818, the sheriff sold, and the proceeds were awarded to 
the second execution. The court say, according to the decisions of 
that court, which have followed the English decisions, the first exe- 
cution is to be considered as dormant, and constructively fraudu- 
lent. -The evidence warrants the inference, that the first execution 
was not issued to collect the debt, but partly, at least, to cover the 
defendant's property for his use. And they add, the sheriff has no 
discretionary power in this respect; the law determines the prefe- 
rence. This last, taken in its full extent, I deny. 

As to the law and practice in England, in respect to expedition 
in cases of levy, I suspect it is not precisely what some suppose. It 
is so different from our practice, that I do not know what it is. The 
sheriff makes a bill of sate to the plaintiff, say all the books. What 
course is then pursued I know not, and I care not. The law once 
was, that if the sheriff had executed his writ before the return day, 
he was safe, and it is so yet in this country. If, after levy, the 
property is lost or wasted, he is liable; if found at the day of sale, 
tie is not liable. As to what length of time may elapse after a levy, 
and before a sale, I know of no fixed rule. If, from the declara- 
tions of the plaintiff, it is apparent the levy is made not to collect 
the money, but to protect the goods of the defendant from other 
creditors, it is, as to those others, fraudulent. This may be inferred 
from circumstances, or in some cases, from great length of time; 
and where fraud is found, the levy loses its preference. The cir- 
cumstances of the case, the prospect of a sale if attempted, or of 
payment without a sale; circumstances of distress in a defendant's 
family, (for humanity is not contrary to law in this state,) may all 
be considered. It has never been held, thai the plaintiff saying, he 
did not wish the defendant distressed; or, that the defendant was 
honest, and would not secrete his goods, and that the sheriff might 
levy on them, and safely leave them in the defendant's custody; 
nor saying to the sheriff, you must have my money at the return 
day of the writ, but I do not object to any indulgence you can give 
the defendant in the mean time; or saying, levy and get my mo- 
ney, but you need not move the horses and wagon, or sell them, 
till the man has hauled in his crop, which is ready, or nearly ready; 
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or saying, lery on all, but do not sell till his wife is recovered from 
her illness, is fraud, or ought alone to be considered as evidence of 
fraud. 

Judgment affirmed* 

[Philadelphia, Jjutuabt, 1830.] 

APP and another, Executors of APP, against DREISBACH. 

IN EKROR. 

A decree of the Orphans' Court, confirming the settlement of an administra-. 
tion account, is conclusive, as to the items set out in it, and directly acted 
upon by the court 2r 

If there be two executors, an action for a legacy must be against both; but if 
one has nothing in his hands, he may separately plead, filene administraver- 
unt, and if it be found for him, judgment will be rendered in his favour. 

The third section of the act of the 21st of March, 1772, directing the court in 
which an action is brought for a legacy, to appoint auditors, on the plea of 
want of assets, does not authorize the auditors, in an action otamtmfuit, to 
ascertain the amount of a residuary legacy. The legatee must compel the 
executor to a settlement in the Orphans* Court, and thus ascertain the 
amount, or bring an action of account render, in which a statement of all 
the assets will be exhibited. 

It feme, that where an executor has settled his account, exhibiting a balance 
in his hands, he ceases to be a trustee, and becomes a debtor for such ba- 
lance, to the legatees; and is therefore, protected by the act of limitations. 

Still less can an executor be considered a trustee, not protected by the act of 
limitations, in respect of a sum of money, charged to be doe from him, which 
at the time of the settlement of his account, and ever afterwards, he denied 
to be due. 

Notice given, agreeably to the rules of court, or by the directions of an act of 
assembly, is as effective and binding, as actual notice* 

On the return of a writ of error, by which the record of this case 
was removed from the Court of Common Pleas of Northamp- 
ton county, it appeared, that Henry Driesbach, the defendant in 
error, brought an action of assumpsit against Frederick Jlpp and 
Ludwig Kleppinger, executors of Michael App, deceased, for the 
share alleged to be due to him as one of the residuary legatees of 
the said Michael App. 

The declaration contained two counts, the first of which, set forth 
in substance, that the said Michael App, on the 25th of March f 
1808, made his will; by which, among other things, he directed, 
that the whole of the residue of his estate should be sold by his ex- 
ecutors, and as equally as possible, divided among his four children, 
Frederick App, Mat Mas App, Leonard Hisley, and Henry Dreis- 
bach: That he appointed the defendants his executors, who proved 
the will, and that the sum of seven hundred and nine dollars and 
sixty-three cents, beyond all debts, funeral expenses and specific 
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legacies, came into the hands of the executors, of which they be- 
came liable to pay to the plaintiff, one hundred and seventy-seven 
dollars and forty cents, one-fourth part thereof, which they pro- 
mised to pay. 

The second count was for one hundred and seventy-seven dollars 
and forty cents, money had and received by the defendants, for the 
use of the plaintiff. 

The defendants pleaded non assumpserunt, non assumpserunt 
infra sex anno*, and payment with leave, &c The plaintiff took 
issue on the first plea, and to the last, replied non solverunt and issue. 
To the second he replied, "that the sum demanded is for a share 
of the residue of the estate of Jdichael App, deceased, bequeathed 
to the plaintiff, by the last will and testament of the said Michael 
App, and the money received in trust, and wrongfully withheld 
from the plaintiff" The defendants rejoined, that no such monies 
were received or withheld by them, and issue. 

The will of Michael App, so far as it is material, was in these 
words: — 

"I have sold to my son, Frederick App, a piece of land, situate 
in Lehigh township, Northampton county, as per agreement 
made, executed the 18th of November, in the year 1780, for the 
sum of three hundred pounds; one hundred pounds have been paid 
to me by my son. The other two hundred pounds shall be settled 
with him after my decease, on account of his portion. * 

" It is my will, that my son-in-law, Leonard Hisley, shall re- 
ceive fifty pounds, in advance, because he has not received from me 
as much as the other children have; and these fifty pounds shall be 
paid by my herein after named executors, to him the said Leonard 
His ley, his heirs, or attorney, as soon as sufficient money is in their 
hands. 

" It is further my will, that all the rest of my property shall be 
sold by my executors, and, as much as possible, equally divided 
among my four children, Frederick App, Michael App, Leonard 
His ley, and Henry Dreisbach." 

The plaintiff, having proved the execution of the article of agree- 
ment of the 18th of November, 1780, referred to in the will, offered 
the same in evidence; to which the defendant's counsel objected, on 
the ground, that it was irrelevant, and not material to the issues 
trying. The court, however, overruled the objection, and permitted 
the instrument to be read in evidence. The defendants' counsel 
thereupon tendered a bill of exceptions. 

• An exemplification of an account, settled by Frederick App, one 
of the executors of Michael App, deceased, before the register of 
Northampton county, on the 8th of May, 1813, having also been 
offered in evidence by the plaintiff, was objected to by the defen- 
dants' counsel, but admitted by the court, who sealed a second bill 
of exceptions. 

The defendants then gave in evidence three receipts, given by 
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Henry Theisbach to Frederick App, one of the defendants, one of 
them dated the 13th of November, 1809, for ten pounds seven shil- 
lings and nine-pence; another, dated the 11th of November, 1815, 
for twenty-seven dollars and twenty-six cents; and the third, dated 
the 11th of November, 1815, for ten dollars; it being admitted) that 
the last mentioned receipt was for so much received in full for any 
monies which might be recovered on the bond of Jacob Eyerly, 
mentioned in the administration account as a lost debt They also 
gave in evidence two receipts, proved by the deposition of Mathias 
App, which, translated from the German, ran thus:— 

"The 26th of August, 1803, 1, Frederick App, have fully set* 
tied with my father, Michael App, all what is unsettled, (or out- 
standing,) what was unsettled I have received in full. So much 
from me. 

"Frederick App* 

"Witness ^ Henry Dreisbach, 
witness, ^ Mathia8 App » 

" The 26th of August, 1803, 1, Michael App, have fully settled 
with my son, Frederick App, all what was unsettled (or outstand-* 
iag>) what was unsettled I have received in full. So much from me. 

"Michael App. 



"Witness. $ Henry Dreisbach, 
v* 1 ™ 89 * I Mathias App>" 



The defendants then gave in evidence the record of the Orphans 9 
Court of Northampton county, from which it appeared, that the 
account, settled and filed in the register's office on the 8th of May, 
1813, was duly confirmed by the Orphans' Court on the 20th of 
August, 1813. In this account the sum of two hundred pounds, 
due from Frederick App to Michael App, was mentioned, but it 
was not introduced into the inventory, nor charged to the exe- 
cutors. 

For the purpose of rebutting the evidence adduced by the defen* 
dants, the plaintiff examined Robert Stewart, who testified, that 
about the year 1802, he, at the request of Michael App, the testa- 
tor, called on Frederick App, one of the defendants, and asked him 
why he did not pay the old man, his father, his dowry, according 
to the agreement entered into between them! That Frederick re* 
plied, "he would not: That his father and brother, Mathias, had 
cheated him; he had lent his father one hundred pounds in good 
money, and they had made it all out of one load of rye meal, and 
paid him in continental money: That he could not pay the dower 
any further; for if he did, this good for nothing Philip Schotti 
would get it, and it would be of no use to the old people, or to any 
of them." The witness then stated to Frederick App, that he had 
seen an instrument, by which he, Frederick App, was bound to pay 
the dower, and he ought to do it Frederick App said he would not 

vol. ii. 2 
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The witness then tekl him, the old man had offered him one-half to 
eollect it; and if he, Frederick App, said again he would not, he, the 
witness, would see how he could get it Frederick Jipp then said, 
if the old man would forgive what was back, he would pay it from 
that time on. There were two or three, years baek, the witness 
thought. He told him, he expected the old man would agree to it 
The witness added, that the old man did agree; he sent for his son, 
Mat hi as <rfpp, who. came in from Selin's Grove, and the witness 
understood they settled. He further stated, that it was twenty-one 
or twenty-two years since Henry Dreisbach moved away to the 
Gennessee country, in the state of New York, where he had lived 
ever since. 

The plaintiff also read in evidence the deposition of Mathias 
dpp, taken in this cause; and by consent, the court read the notes 
of Mathias */3pp 9 s evidence taken on the trial. The object of this 
evidence was, to show the nature of the transaction between the fa- 
ther and son; but as no part of it was returned with the record, it 
is impossible to state what it was. 

The evidence being closed, the counsel for the plaintiff, requested 
the court to charge the jury on the following points: — 

" 1. That the sum of two hundred pounds, directed by the tes- 
tator in his will, to be reckoned up, or to be accounted for by his 
son, Frederick J2pp, after the testator's death, was not an advance- 
ment to the said Frederick rfpp, in as much as the testator did not 
divest himself of all property in the same, in his life time, but made 
a disposition thereof by his will. 

. "2. That the circumstance of the testator having made Frederick 
•3pp 9 (his debtor,) his executor, is not an extinguishment of the debt; 
the executor in such case, being a trustee for the parties interested 
in the estate, and accountable in equity, for the debt due by him. 

" 3. That this suit having been brought for a share of the residue 
of the estate of the testator, bequeathed by the will, it was right and 
proper to join both the executors, they having both proved the 
will. 

"4. That the plea of non assumpsit infra sex annos, cannot 
avail the defendants, they being considered as trustees for the next 
of kin, of whom the plaintiff is one, and the statute of limitations 
does not apply in cases of trust. 

"5. The court are requested further to charge the jury, that in 
a suit for a legacy, if the jury are satisfied that the executors have 
received assets sufficient to satisfy and pay all debts and legacies, 
the law will imply a promise on the part of the executors to pay, 
and it is not necessary to prove an express promise." 

The defendants' counsel submitted to the court the following pro- 
positions, on which they requested the jury might be instructed: — 

" 1. That unless it appears that Frederick J3pp and Ludwig 
Kleppinger f have both actually received monies of the estate, to a 
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riiare of which the plaintiff would be entitled under the will of Mi- 
chad App, deceased, the plaintiff cannot maintain this action. 

" 2. That if the jury believe, the two hundred pounds, mentioned 
in the will, were intended by the testator as an advancement to 
Frederick App, no part of that sum cap be recovered from the de- 
. fondants. 

" 3. That if the plaintiff's wife hat been advanced by the testa- 
tor, the plaintiff must bring that advancement into account, as so 
much of her portion of the estate under the will. 

"4. That the appointment by a testator, of his debtor, to be an 
executor, is at law a release of the debt; and if Frederick App were 
indebted to the testator in the alleged sum of two hundred pounds, 
he could only be held answerable for it in the settlement of his ac- 
counts in the Orphans' Court; and as he is not charged with it in 
his account, settled before the register, on the 8th of May, 1813, 
and confirmed in the Orphans' Court of this county, on the 20th 
day of August, A. D. 1813, be cannot be made answerable for it* 
in this action." 

Answers of the court to the points propounded by the plaintiff's 
counsel: — 

" 1. It appears, that on the 18th day oi November, 1780, Michael 
App, the testator, and Frederick App, one of the executors, entered 
into a contract for the sale, by the former to the latter, of a tract 
of land, for tlje consideration of three hundred pounds, to be paid 
by Frederick App to Michael Jlpp; one hundred pounds of this 
consideration money, it seems conceded, were paid, and the article 
of agreement states, 'and the residue of two hundred pounds, he, 
Frederick Jlpp, is to account for after the decease of his said father, 
Michael Jlpp.' 

"In the will of the testator, he says, ' I have sold to my son, Fre- 
derick Jlpp, a piece of land, lying in Lehigh township, Northamp- 
ton county, as per agreement, made the 18th day of November, in 
the year 1780, for the sum of three hundred pounds. One hundred 
potrodVwere paid to me by my son, Frederick App; the other two 
hundred pounds shall be settled with him after my decease, on ac- 
count of his portion.' 

"The defendant alleges, that these two hundred pounds were 
settled by him with the testator in 1803, sit the time the receipts, 
proved by the deposition of Mathias App, were given; and, that 
Mathias App proves, that the alleged two hundred pounds were 
only an advancement. 

"If the testator did intend this sum as an advancement to his 
son, and the son also so understood it, it must be so considered in 
the decision of the cause, and what was the understanding in rela- 
tion to this, the jury -will decide from the evidence. They are the 
proper judges of the facts. From the article of agreement, and the 
will, independent of the parol evidence, the inference is very strong, 
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that these two hundred pounds were considered as an advancement, 
and if the testator so declared it by his will, it was a good advance* 
ment in law. 

" 2. The naming a debtor executor, and his acceptance of the 
trusty do not extinguish the debt He has always been held • 
trustee in Pennsylvania, as soon as he takes upon himself the exe» 
motion of the will, to the amount of his debt He has actually re- 
ceived so much money, and is accountable in his personal character 
to those legally entitled to it, as the «ame hand is to receive that is 
4o pay. There is no ceremony to be performed in paying the debt, 
and no mode of doing it, but by considering the money to be in hie 
hands. 

" 3. The court admit, that the suit has been correctly brought again* 
both the executors, but if both have not jointly received assets, they 
are not jointly liable, each being liable for his own acts; and in this 
ease, there is no proof, that Ludutig Kleppinger ever received any 
part of the estate into his hands, or in any way made himself liable 
for any part of it 

« 4. The plea of non assumpsit infra sex annos, does not ap- 
ply to cases of legacy or trust 

" 5. In suits for legacies, when the jury are satisfied, that the 
executors have received assets sufficient to pay and satisfy all debts 
and legacies, the law will imply a promise on the part o£ the exe- 
cutors; and no express promise is necessary to charge them, and of 
course, where they have not received such assets, 50 promise can 
be implied." 

Answers to the points propounded by the defendants' coanseh— 

" 1. Unless it appears, that Frederick Jlpp and Ludtvig Kleppin- 
ger, have both actually received monies of the estate, to a share of 
which the plaintiff would be entitled under the will of Michael Jlpp> 
deceased, the plaintiff cannot maintain this action. 

" 2. If the jury believe the two hundred pounds, mentioned in 
the will, were intended by the testator as an advancement to Frcr 
deride J$pp> no part of that aum can be recovered from the defen- 
dants. 

" 3. If the plaintiff's wife was advanced, she and her husband 
would, in case Michael \App had died intestate, be obliged to bring 
the amount so advanced, into account; but they cannot be" com- 
pelled to do ao in this case, where there is a will disposing of all 
the property of the testator, 

"4. The appointment bv a testator ofhis debtor, to bean executor, 
is not a release of the debt, in Pennsylvania, In such case, the 
executor is considered a trustee, as explained in the> second an- 
swer to the points propounded by the plaintiff's counsel. He is 
accountable for it in his personal character, by a civil action, or by 
ft settlement of his account in the Orphans' Court And although 
he is not charged with it in hia account, settled before the register 
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cm the 8th of May, 1813, and confirmed in the Orphan*' Court of 
this county , on the 20th of August, 1813, he can be made respon- 
sible by a civil action, the opposite party showing a clear mistake; 
such account is only prima facie evidence in favour of the execu- 
tor settling such account, and is not conclusive. The opposite party 
may show errors on the face of the account, and the jury would 
have a right to investigate those errors. If Frederick App, were 
indebted to the testator in the alleged sum of two hundred pounds, 
he would be held personally answerable for it by an action in this 
court, or by a proceeding in the Orphans' Court in adjusting his 
accounts. Such settlement and confirmation would not defeat the 
present action. The court, at the same time, are decidedly of opi- 
nion, that Ludwig Kleppinger should not be charged with the 
whole, or any part of the two hundred pouna>, if the jury believe 
he received no part of it." 

• The defendants' counsel excepted to the charge of the court, who 
sealed a bill of exceptions. 

The jury found a verdict for the plaintiff for two hundred and 
forty-four dollars and thirty-one cents; and a motion made for a 
new trial on behalf of the defendants having been overruled, a writ 
of error was taken out, and the following errors assigned in this 
court: — 

" 1. That the Court below erred in admitting in evidence the ar* 
tide of agreement, mentioned in the first bill of exceptions. 

"£• That the Court erred in admitting in evidence the copy of 
the administration account, as settled by Frederick App before the 
register, mentioned in the second bill of exceptions. 

u 3. That the Court erred in charging the jury on the first point 
propounded by the plaintiff, and on the second point propounded 
by the defendants, and should have taken upon themselves to decide 
the legal effect of the language Used in the article of agreement and 
will, and charged the jury, that the two hundred pounds therein 
mentioned, were to be considered as an advancement. 

"4. That the Court erred in charging the jury on the second. 
point propounded by the plaintiff, and third point propounded by 
the defendants, in regard to the law, where a testator makes his 
debtor his executor, and in regard to the manner of the liability of 
such executor. 

"5. That the Court erred in charging the jury relative to the 
statute of limitations, and its effect, and operation in this case, 
and also in regard to the law of advancements as applicable to this 



" 6. That the Court erred in charging the jury, that in suits for 
legacies, the suit is correctly brought against two executors, where 
only one is liable for the money, and that this suit is correctly 
brought; no evidence having been adduced, that Ludwig Klep- 
pinger ever received any money, or was liable for any. 

" 7. That under the evidence in the cause, no such action as that 
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set forth in the plaintiff's declaration, was maintainable; no mo* 
nies having ever come to the defendants' hands, belonging to the 
estate of the deceased. " 

" 8. That there was no issue formed by the plea of the statute of 
limitations, and the replication and rejoinder thereto; or, if so, k 
was an issue as to the actual receipt of money by the defendant*, 
which the plaintiff did not support by proof. 

" 9. That the Court below erred in not setting aside the verdict, 
and granting a new trial. 

Brooke and J. M. Porter, for the plaintiffs in error: — 

1. The article of agreement, mentioned in the first bill of excep- 
tions, was improperly admitted in evidence. The first count of the 
declaration stated, that the two defendants possessed themselves of 
the real and personal estate of the testator, to the amount of seven 
hundred and nine dollars and sixty-three cents, and that that amount 
actually went into the hands of both of them, whereby they became 
liable, &c The second was the usual count, for money had and re- 
ceived. The article of agreement did not support either of these 
counts, and was, therefore, irrelevant The plaintiff must prove his 
cause of action, as laid in the count Arch* C. P. 362. In this case, 
the proper remedy was, an action on the special contract Huntsts- 
ker v. Heiney, 11 Serg. fy Rawle, 250. In actions on the money 
counts, the proof must accord whh the allegation. A bond cannot 
be treated as money, though a negotiable instrument may. Mor- 
rison v. Berhey, 7. Serg. fy BawtB^ 245. It must be proved, that 
the money came into the hands of the defendant, and, therefore, 
the action is not maintainable against one of two grantees of an an- 
nuity, who was a mere surety, and who had received no part of the 
consideration. 2 Stark. 106. In Hantz v. Sealy, 6 Binn. 409, 
the law applicable to this case is clearly laid down. The action 
cannot be supported without proof, that the money came into the 
defendants' hands. 

There is another ground on which the agreement was not ad- 
missible in evidence. The action is a joint one against two defen- 
dants, and the agreement in no respect affected Kleppinger. Courts 
will not take cognizance of distinct and separate claims, and the 
liabilities of different persons in one suit, though they stand in the 
same relative situations; and, therefore, in an action ex contractu, 
against several, it must appear on the face of the proceedings, that 
their contract was joint, and that fact must also be proved on the 
trial. If too many persons be made defendants, it is a fatal objec- 
tion. Chitty PL 31, 32, 33. 19 Johns. Rep. 109, 427. If persons 
be joined as defendants, where they should not be, advantage may 
be taken of the misjoinder on the trial, under the general is*** 
Arch. C. P. 78. Now, the article of agreement was not evidence 
to charge Jlpp, because it did not prove that money had come to 
his hands; and, it was not evidence to charge Kleppinger, not only 
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for that reason, but because he was not a party. t6 it. The only 
mode in which a recovery could have been had upon the agreement, 
was by an action against Jlpp alone, under a declaration specially 
setting forth the facts. In Jordan v. Cooper, 3 Serg. 8? Rawle, 564, 
the court insisted on the necessity of a concordance between the al- 
legata and probata, as being among the land marks of the law. 
Although this action is brought against the defendants nominally, as 
executors* the judgment is dt bonis propriis. 

2. The objection to the admission in evidence, of the copy of the 
administration account settled before the register, by Frederick *flpp, 
depends in part upon the same principles. It was not evidence of 
a joint liability, Kleppinger not having joined in the settlement 
But it was liable to further objection, because it was a mere copy of 
•a account settled before the register, and not a, decree of the Or- 
phans' Court, and there was no evidence that it had been confirmed. 

3. In leaving the construction of the agreement and will, to the 
jury, the court below was clearly wrong. Welsh v.JDitsar, 3 Binn. 
337. Moore v. Miller, 4 Serg. fy Rawle, 279. Vincent v. The Les- 
see of Huff, 8 Serg. $ Rawle, 381. Roth v. Miller, 15 Serg. $ 
Rawle, 10O. 

- 4. The court below erred in their answers to the second point of 
the* plaintiff, and the fourth of the defendants, in regard to the law, 
where a testator makes his debtor his executor, and as to the manner 
in which the executor is liable. In Pennsylvania, the appoint- 
ment by a testator, of his debtor to be his executor, is a release of 
the debt This is shown to be the law, by the cases of Hostetter v. 
Kauffman, 11 Serg. fy Rawle, 146, and Griffith v. Chela, 8 Serg. 
& Rawle, 32. It is true, that where there is a court of chancery, 
he may be made responsible there, but there only. He cannot be 
made to answer in an action at law. We have no Court of Chancery, 
but we have an Orphans' Court with chancery jurisdiction, and the 
remedy of the one, and the responsibility of the other, are in that 
tribunal, and so it should be. That court, sitting as a court of equity, 
may so mould its proceedings, as to do speedy and substantial jus- 
tice between the parties, which cannot be attained in a civil action. 
Admitting, however, the liability of the executor to creditors, it by 
no means follows*, that he is also liable to legatees. Co. Lilt. 364, 
*. No. 209, (I.) 

The settlement and confirmation of the administration account by 
the Orphans' Court, was conclusive. It is true, there are some de- 
cisions in this state, which go to establish a different doctrine, but 
the case of M'Pherson v. Cunliffe, 11 Serg. fy Rawle, 422, in, 
which the subject was fully considered, overrules them all. The 
principles which governed that case, are in perfect accordance with 
the established rule, that the judgment of a court of competent juris- 
diction, directly on the point, is a plea in bar, or as evidence, con- 
clusive upon the same matter directly in question, in another court 
In the later cases, of The President of the Orphans 9 Court of 
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Dauphin County, for the use of Oroff y. Groff, 1 4 Serg. fy Hawk, 
181, and M'Fadden v. Geddis, 17 Serg. fy Rawle, 336, the doc- 
trine has been fully confirmed by this court, and placed upon a 
basis not to be shaken; and it is no inconsiderable addition to its sup* 
port, that it is the doctrine of the Circuit Court of this district. 
Blount v. Darraeh, 4 Wash. C. C. Rep. 657. There is no- 
thing unreasonable in making such a decree conclusive. The ac- 
counts are regularly advertised; the parties have an opportunity of 
contesting them; an appeal is open to the highest tribunal, and if 
the party complaining has neglected these opportunities of sedress, 
the fault is his own. If another position, attempted to be supported on 
the opposite side be true, viz. that the statute of limitations does not 
apply to a case of this nature, it is an additional reason why the de- 
cree should be conclusive; for if it be not, an account would be liable 
to be overruled at any subsequent period, where the means of show* 
ing its correctness have been lost. 

5. In that part of the charge which related to the statute of limi* 
tations, the court below erred. The abstract principle, that the plea 
of non assumpsit infra sex annos, does not apply to cases of legacy 
or trust, was laid down as applicable to this case, the circumstances 
of which make it an exception to the rule. The will was proved on 
the 5th of May, 1809. On the 6th of May, 1813, the account was 
settled, which was notice to all interested. On the 11th ef Novem- 
ber, 1815, a receipt was given for the balance, and on the same day, 
a receipt for Eyerly's debt, which was supposed to be lost. This 
suit was brought on the 22d of March, 1823. Can it be said, that 
after the 11th of November, 1815, when the account was settled, 
and the balance paid, there was any holding in trust? By the set- 
tlement of his account, the executor declared, that he did not owe 
the estate the two hundred pounds in question, and from that time, 
his holding was adverse. If so, the statute does apply; but if it does 
not, still the court laid down the law too broadly. The old rule, 
that trusts are not within the statute of limitations, was adopted in 
England^ at a period, when at law it was considered an uncon- 
scionable pica. It is now treated with much more indulgence, and 
the rule of the present day is, that though courts of equity are not 
within the words, they are within the spirit and meaning of the 
statute of limitations, or, in the language of the late Chief Justice 
Tilghman, in Wallace v. Duffield, 2 Serg. fy Rawle, 527, '* trusts 
are not strictly with i a the act of limitations; but equity has wisely 
adopted the principle of the act." But the plaintiff's replication 
showed no fact to take the case out of the statute. It contained no 
allegation of trust or fraud. The issue was upon the receipt, and 
withholding the money wrongfully, not fraudulently; and to such a 
case the statute applies. In Durdon v. Gaskill, 2 Yeates, 269, the 
issue was upon fraud and concealment. 

6. The instruction to the jury, that the plaintiff could not be 
compelled to bring the amount advanced to his wife into account, as 
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there was a will disposing of all the property of the testator, was 
likewise erroneous. From the terms of the will, it is evident, the 
intention of the testator was, that all his children should be made 
equal, and for that reason, he gave Leonard Hisley fifty pounds in ' 
advance. He directs Frederick App to account for the two hun- 
dred pounds, as part of his portion, and then directs his remaining 
firoperty to be divided among his children as equally as possible, 
f it was his intention, that all should be equal, the plaintiff cannot 
recover a full share without regard to what he has already received. 

7. This is an action for a legacy, and the judgment is de bonis 
propriis. The plaintiff declares on the personal assumpsit of the 
executors. In an action ex contractu, against several, it must ap- 
pear, and be proved, that the contract was joint, or the plaintiff 
must fail. Rush v. Goody 14 Serg. $ Rawle, 226. 1 Chitty PL 31. 
19 Johns. Rep. 109, 427. Riddle v. Stevens, 2 Serg>. fy Rawle, 537. 
It is true, that where executors are sued on a contract of the testa- 
tor, all must be joined, and here is the distinction. In that case, 
if one executor has no assets, and pleads plene administravit, he is 
entitled to a verdict. But if this plaintiff succeeds, his execution 
goes de bonis propriis, and the consequence of the direction of the 
court, of which we complain, is, that a verdict and judgment de 
bonis propriis, have passed against Kleppinger, when it is con- 
ceded, that he never had any money in his hands, and when the 
evidence offered and admitted, to charge him, were an agreement, 
and an account, to neither of which he was a party. 

8. This court has laid it down, as a general rule, that to refuse 
a new trial is not error. But in a case like this, where the finding 
is so contrary to well settled principles of law, it seems necessary 
for this court to assume a discretionary power, to do justice between 
the parties. 

Scott, for the defendant in error: — 

1. The only objection made at the trial to the admission of the 
article of agreement in evidence, was its irrelevancy to the issues 
trying. There were two issues. One of the pleas was non assumpsit 
infra sex annos, to which the plaintiff replied, by an allegation of 
trust in the defendants, who rejoined, that no monies had been re- 
ceived, or were held by them in trust The agreement was, there- 
fore, proper evidence, under the issue thus created, to show that 
there were funds. It may have been superfluous, perhaps, as there 
was no direct plea of plene administravit, or want of assets; 
but the admission of superfluous evidence is not matter of error, if 
it be connected with the subject in dispute. It was direct and per- 
tinent evidence to charge App with two hundred pounds. It was 
also evidence to charge Kleppinger. Prima facie, an executor is 
chargeable with all the sperate debts of his testator. But it is ar- 
gued, that App had filed an account, which had been confirmed, 
and thus the plaintiff below was concluded. To this it may be an- 
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swered, in the first place, that Kleppinger had settled no account 
There was, therefore, no decree that he should not be charged with 
the money now claimed. There are cases in which he would be 
chargeable. If it was a debt due to the testator, it was his duty, as 
executor, to do all in his power to collect it. Perhaps he could 
not sue his co-executor, but when his co-executor settled his account, 
he might, and ought to have appeared in the Orphans' Court, and 
insisted upon this as an item of charge against him. An executor 
is liable for such acts of negligence, or careless administration, as 
tend to defeat the rights of creditors or legatees. Toller, 426. So, if 
he delays bringing suit until the debt is barred by the statute. lb. 427, 
Perhaps the only mode by which an executor or administrator can 
compel another to pay his debt, is by charging him with it in the 
account Simon v. Albright, 12 Serg. fy Bawle, 429. This course 
he is bound to adopt But the settlement of App* 8 account was 
not conclusive, even as respects himself. The decree was merely, 
that the balance of the account was just; not, that he should not be 
chargeable with the sum in question. The evidence was, therefore, 
not to contradict the decree. The question of the conclusiveness of a 
decree of the Orphans' Court, upon the settlement of an account, is 
still open, at least, as to its extent. The old law, undoubtedly was, 
that it was no more than prima facie, to be deemed correct, but 
might be shown to be otherwise. This was the doctrine of Marriot 
v. Davey, 1 DalL 164. Miller v. Young, 2 Serg. $ Bawle, 518. 
Dasher v. Leinaweaver, 3 Serg. fy Bawle, 200. Kohr v. Fedder- 
haff, 4 Serg. # Bawle, 248. An examination of the cases, which 
at first may seem to draw that doctrine into question, will produce a 
different result Huckle v. Phillips, 2 Serg. fy Bawle, 4. Bickle 
v. Young, 3 Serg. fy Bawle, 234. Snyder v. Snyder, 6 Binn. 
483. Selin v. Snyder, 7 Serg. $ Bawle, 166, and Kennedy v. 
Wachmuth, 12 Serg. fy Bawle, 171, were all cases in which the title 
to real estate was affected ; and the court decided, that the proceedings 
of the Orphans' Court, on which title depended, were conclusive. 
M ( Pherson v. Cunliff, 1 1 Serg. fy Bawle, 429, went on the same 
principle. It was an adjudication in rem, and like all other judg- 
ments in rem, to which the whole world are parties, was conclu- 
sive. This feature belongs to all the cases prior to M'Fadden v. 
Geddis, 17 Serg. fy Bawle, 340. These cases, therefore, do not ap- 
ply to a case of this description, which is an action for a legacy, as 
to which the act of assembly gives to the courts of law peculiar 
powers. Groff's Executors v. Groff, 14 Serg. fy Bawle, 181, was 
the case of a decree for the sale of land, and the extent of the deci- 
sion was, that such a decree should be held valid. 

But whatever may be the rule as to a decree confirming a final 
account, it clearly does not extend to the confirmation of an account 
not final. By the settlement of a final account, a previous account, 
settled and confirmed, is opened. Case of M< Grew* s Appeal, 14 
Surg. $ Bawle, 396. The account settled by Frederick Jlpp, was 
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not final. Whether or not the item in dispute would be a fair 
charge depended on a contingency. No account can be called final, 
which does not present for investigation, every item which can be 
brought into view. 

2. The observations on the first point, being applicable to the 
subject of the second assignment of error, it need not be pursued 
further. 

3. Of the opinion of the court on the question of advancement, 
the plaintiff in error has no ground of complaint. The court an- 
swered this part of the case precisely as they were requested by 
his counsel, when they replied to his second point, and still 
more strongly in their reply to the first proposition of the defen- 
dant in error. Besides, a question of advancement may be one of 
mere law, or of mingled law and fact. If it depends solely on a 
written instrument, it is a question of law; but that was not the 
case here, for the judge says, there was parol evidence, and in such 
a case, it is a question for the jury. The answer of the judge was, 
in fact, more favourable to the plaintiff in error, than the case jus- 
tified. In the article of agreement, there is nothing like advance- 
ment. It is a contract for the bargain and sale of land. An ad- 
vancement must be complete in the life time of the testastor. It is 
an act inter vivos. Toller, 380. The expressions in the will, which 
does not take effect until afte* death, cannot make that an advance- 
ment, which was not so before. They might throw light upon the 
testator's former intention, and the jury might draw inferences from 
them, but they could operate no further. 

4. To show, that the court below was right in saying, that a debtor 
. is not discharged by being made the executor of his creditor, it 

is only necessary to refer to Griffith v. Chew, 8 Scrg. fy Rawle, 17. 
Pusey v. Clemson, 9 Serg. fy Bawle, 204. Simon v. Albright ,12 
Serg. 8? Rawle, 429. 

5. It cannot be disputed, that executors and administrators are 
trustees for creditors, legatees, and next of kin. It is equally in- 
disputable, that a trustee cannot avail himself of the statute of limi- 
tations. Johnston v.. Humphreys, 14 Serg* fy Rawle, 395. 

6. There was nothing wrong in the answer of the court below io 
the plaintiff's third proposition. They said, that the suit was cor- 
rectly brought against the two executors; but added, that if both 
have not jointly received assets, they are are not jointly liable. The 
act of assembly of the 21st of March, 1772, Purd. Dig. 517, seems 
to require the action to be against all the executors or administra- 
tors who act They may, however, sever in their pleas, and he who 
has not received money, may show that fact, and be discharged. 
They may both, or either of them, plead no assets, and the judg- 
ment will be accordingly. 

The opinion of the court was delivered by 

Huston, J. —This was a suit by Henry Dreisbach, a son-in-law of 
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Michael App, against Frederic App and Ludwig Kleppinger, 
executors of said Michael, under the following circumstances: 

The will of Michael App was proved 5th August, 1809; it con- 
tained, among other things, this clause: "I have sold to my son, 
Frederick App, a piece of land situate in Lehigh township, as per 
agreement made and executed the 18th November, 1780, for the 
sum of three hundred pounds. One hundred pounds have been paid 
to me by my son. The other two hundred pounds shall be settled 
with him after my decease, on account of his portion." Then fol- 
lowed a bequest of fifty pounds to one child, to make it equal to 
what each of the ethers had received, and he adds, " It is further my 
will that all the rest of my property shall foe sold and equally di- 
vided, at much as possible, among my four children." 

There was then given in evidence the article of agreement above 
referred to, and a bill of exceptions to the admission of it was taken; 
but why said exception was taken, we were not told: also, the plain- 
tiff gave in evidence the settlement of an administration account by 
the defendant, as executor, on the 8th of May, 1813. The defendant 
showed that this account was confirmed by the Orphans' Court in 
June following, and the balance in the hands of the executor order- 
ed for distribution. In this account, mention is made of this sum 
of two hundred pounds from the son to his father, but that it was 
not put in the inventory, nor charged to the executor. 

In November, 1815, Henry Dreisbach gave a receipt in full for 
the sums awarded by the Orphans' Court to him. In 1823, this suit 
was brought, on the ground that the sum of two hundred pounds be- 
fore mentioned in the will was a debt due from Frederick, for which 
he ought to have settled in the account of his executorship, and pa- 
rol evidence was given on both sides, as to what was' k the intention 
of the father, and the understanding between him and his son, as to 
its being an advancement to the son. 

The declaration contained two counts. The first stated the will, 
death of testator, letters testamentary to the executors, and without 
taking notice of the settlement of their accounts, or of the sum or- 
dered for distribution, charged that there remained in the hands of 
the executors, seven hundred and nine dollars and sixty-three cents, 
beyond all debts, funeral expenses and specific legacies, one fourth 
of which the plaintiff below claimed, &c. The second count charged 
them, as executors, for money had and received. Several points 
were embraced in the discussion of this cause, which are not neces- 
sarily to be decided at this time. It was contended that on the 
proof in this case there could be no recovery, because no money 
was received, or alleged to have been received, by either of the 
defendants. I incline, however, to the opinion that, in some way, 
an executor who is indebted to the estate of his testator, can be 
reached, as having the money in his hands. In Wilson v. Wilson, 
3 Sinn. 557, a distributive share found on settlement of the account 
in the Orphans' Court to be in the hands of the executors, and un- 
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disposed of by the will, was recovered in assumpsit, though the 
court was divided. The first section of the act of 1713, establish- 
ing our Orphans' Court, speaks of recovering at common law the 
sum found, on settlement, to be in the hands of the executors, or 
administrators. I do not know that any precise form of action has 
been established. The act of April, 1823, allows transcripts of 
the settlement of such accounts to be filed in the Common Pleas, 
and actions of debt, or Scire Facias, to be sued on them. 

This suit is not for a balance found on a settlement of the amount 
in the Orphans' Court, but for a sum decided in the Orphans' Court 
not to be due. It is, in effect, an appeal from the decree of the 
Orphans' Court, not formally and according to law, but an attempt 
to overrule it in another court This matter has been before us re- 
peatedly, and would seem to be settled to a certain extent, viz. as 
to the items set out in the account, as settled, and directly acted on 
by the court How far an account settled before the act of 1819, 
or even since that act, may be held conclusive as to matters con- 
cealed by the executor, administrator or guardian, at the time of 
settlement, and equally unknown to the court, and those interested, 
it is not necessary now to state. 

Another ground taken was, that if there could be a recovery 
against Frederick App, one of the executors, who was alleged to 
be debtor to the estate, yet there could be no recovery against 
Kleppinger, the other executor, who had nothing in his hands, and 
who had no power to sue his co-executor. The judge told the jury 
so expressly. Perhaps, however, Kleppinger was himself in fault; 
he ought to have pleaded separately; and if the plea of plene ad- 
ministravit had been found for him, he was safe. " In an ac- 
tion against executors, though the plaintiff may fail as to one, on 
the plea of plene administravit, he may recover against the other. 
1 Chitty PL 353, 6. 2 Tidd's Practice, 1023. 

This was nothing more nor less than a suit for a legacy. Where 
an act has given a remedy at law where there was none before, as 
was perhaps the ease here, that remedy ought to be followed. 
Where that act, or another one says, that remedy alone shall be 
pursued, it must be followed. The act of the 21st of March, 1772, 
gives the legatee an action on the case, debt, detinue, or account 
render, as the case may require. By action on the case, I would 
understand an action stating the case as in the first count here, with 
the addition of stating the decree. It has been said, before the 
law of 1806, that assumpsit did not lie for a legacy: since that act 
I can have no doubt The act of assembly gives, in the third sec- 
tion, a power to appoint auditors, on the plea of want of assets, but 
not to ascertain the amount of a residuary legacy; and I would say 
that a residuary legatee must compel the executors to a settlement 
in the Orphans' Court, and thus ascertain the amount, or must bring 
account render, in which a statement of all assets will be exhibited; 
otherwise, different legatees, entitled to equal parts of the residue, 
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may recover very unequal sums, and the executors may be put to 
intolerable trouble, in proving their whole administration in each 
suit 

The executors pleaded the statute of limitations. The court de- 
cided that it did not apply to this case, being a trust, &c 

That the statute of limitations does not apply in cases of trust, or 
eases of fraud, is an assertion to be found in every law-book, and 
many decisions, not reconcileable with each other, are in the reports 
of different courts. The labour and the discrimination of the diffe- 
rent courts of New York, have saved the profession much trouble on 
this subject In Decotiche v. Savetior, 3 Johns. Ch. 216, 217, this 
matter came before Chancellor Kent. He there seemed to adopt 
the broad principle that, in all cases of direct and express trust, the 
statute did not apply. The matter was again before him, and was 
again considered, in 5 Johns. Ch. 522. Coster v. Murray, and 
lastly, in 7 Johns. Ch. 90. Kane v. Bloodgood. In this last case, 
he retracts the position taken in the former, and says every deposite 
is a direct trust; every person who receives money to be paid to 
another, or to be applied to a particular purpose, is a trustee. The 
cases of hirer and letter to hire, borrower and lender, pawner and 
pawnee, principal and agent, are all cases of express trust; yet 
such cases are not taken out of the operation of the statute of limi- 
tations, when sued at law, and ought not to be, and are not, by the 
better decisions in chancery, and he comes to the conclusion that 
the trusts not to be affected by the statute in chancery, are those 
technical and continuing trusts which are not cognizable at law, but 
H[hich fall within the peculiar and exclusive jurisdiction of chance- 
ry. I shall not go over all the cases which his research has col- 
lected, but content myself with citing those which he has cited, as 
establishing the law on the best and most reasonable foundations in 
England, and which are adopted by him. 

Precedents in Chancery 518, Lockey v. Lockey. This was a 
bill for an account of the profits of an estate received while the 
plaintiff was an infant, but not brought until more than six years 
after the plaintiff came of age. The plea of the statute of limitations 
was allowed, as much as it* would be in an action of account at com- 
mon law; if the infant lies by for six years after he is of age, he is 
bound at law, and so he shall be in the Court of Chancery. There 
was no necessity to apply to that court, and no sort of difference 
in reason between the two cases. 

In Prince v. Heylin, 1 Atk. 493, Lord Hardwicke held the 
statute was a bar in chancery, as well as at law, to any demand from 
one tenant in common against another, for an account, further back 
than six years. 

In Sturt v. Mellish, 2 Ath. 612, Villa Real had been ap* 
pointed attorney, to demand and receive money from the govern- 
ment of Portugal. A bill was filed against the executor of Villa 
Seal for an account The statute of limitations was pleaded, and 
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held a bar. " A trust is such a confidence between the parties, 
that no action will lie at law, but is merely a case for the conside- 
ration of chancery; every bailment might as well be called a trust 
as this." 

In Smith v. Clay, 3 Bro. Ch. 639, {note,) Lord Camden says: 
"As often as parliament has limited the time of actions and remedies 
at law, the Courts of Chancery have adopted that rule, and applied it 
to similar cases in equity." 

Chancellor Kent follows the decisions down to the present time, 
and adopts, as the result of them, and as the true rule, that, — if a 
party has a remedy at law, and, instead of bringing his action, lies 
by, and then resorts to equity, he is bound wherever he would have 
been at law. 

This matter came before the Court for the revision of Errors in 
New York, and the doctrines above stated were fully recognised. 

Chief Justice Spencer says, (20 Johns. Rep. 585) "It is impossi- 
ble, in a case like this, where there was ample remedy at law, that 
the change of the process should produce such a change in the rights 
of the party/' And again: " I have no hesitation in saying that, in 
a case where there is a concurrent jurisdiction in the courts of law 
and of equity, the rule must be the same, and the statute of limita- 
tions may be pleaded with the. same effect in the one court as in 
the other." 

In this state we have no Court of Chancery: all our remedies are 
at law, and sought for by action. Our statute of limitations says, 
all actions of, &c. &c. shall be brought within the following time 
and limitation, and not afterwards — and then specifies the time for 
different forms of action. We have adopted certain rules by ana- 
logy, as to forms of action not specified, and we have supposed cer- 
tain cases of trust to be within the exceptions adopted in courts of 
chancery, where such courts exist. Courts of chancery, and the 
proceedings in them, are not mentioned in the statute of limitations 
in England and New York. Not being within the letter of the" 
law, they have yet, as I have shown, conformed to the law, in all 
cases where the remedy might have been at law. All our remedies 
are at law, and must be at law, in most cases. I do not, however, 
say we have no cases not within the statute of limitations; practice 
seems to have settled it otherwise. 

Our Orphans' Courts have chancery powers. An executor, or 
administrator, is a trustee for creditors and for next of kin, or lega- 
tees; but when he has filed and settled his account, if there is a ba- 
lance in his hands, perhaps he ceases to be a trustee, and becomes a 
debtor for that balance from the time of the settlement. The settle- 
ment may be made a judgment, by filing it in the office of the protho- 
notary of the Common Pleas. Perhaps it must, to preserve its lien, 
be revived every five years; at all events, it would be considered as 
satisfied in twenty years, if there should be no proceedings on it. It 
is not, then, one of those trusts which would last for ever. 
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The demand, in this case, is not for a sum appearing due on a 
settlement in the Orphans' Court It is for a sum charged to be 
due, but denied now, and denied at the settlement; due, if at all, 
from a man who, though acting in the character of a trustee at one 
time, put off that character openly, by record, and according to law, 
ten years before this suit was brought If he is, or ever was, a 
trustee for the sum demanded, he is not made so by the will, or the 
article of agreement, or by any writing; for the opinion of the court 
was, that, on the written testimony, this sum was an advancement 
If a trustee at all, he is made so by parol testimony, and evi- 
dence extrinsic the will and the letters testamentary. Against him 
there was always a remedy by appeal from the decree of the Or- 
phans 1 Court, or by action at law. If he is a trustee at all, be is 
not so in a sense which would take from him the protection of a 
chancery statute of limitations, where they have a Court of Equity. 
It therefore must protect him here. 

Something was said of want of notice to Driesbach of this settle- 
ment In point of fact, he had actual notice, for he received and 
gave a receipt for the sum due by the decree of the Orphans' Court, in 
1815; and this suit was brought seven years after; but I do not rely 
on this. The notice given, agreeably to the rules of the court, and 
more especially by direction of the acts of assembly, must have the 
same effect as actual notice, and bind equally. We have many laws 
directing notice to be given by advertisement, &c. ; so they have in 
all countries; and we hear too much in court about hardship, for 
want of actual notice. The notice directed by law must be good 
and effectual, and we ought not to hear any complaints on that sub- 
ject 

There was no fraud — no concealment — the executor stated expli- 
citly the sum referred to in the will and article, and said he was 
not chargeable. To call on him, after twenty years from his father's 
death, and ten years from his settlement, to enter into a contest to 
reverse his settlement on parol proof, would be hard, if the law 
permitted it Many of those who knew about it must be dead. 

The court, then, ought to have told the jury, that, whatever may 
be the case as to matters left out of an administrator's account, con- 
cealed, or kept back, yet, as to this item, inserted, acted on, and 
the balance received, the account was conclusive; and that, by the 
settlement of the account in due form of law, and payment of the 
balance, the executors ceased to be trustees; or, if they are so, are 
only such by extrinsic proof: that there was a full remedy at law, 
the same in 1813 as now; that their case was within the letter and 
spirit of the statute of limitations: that they were not such creatures 
of a Court of Equity, as that there was no remedy at law, and that 
the statute would be a protection against a bill in a Court of Chan- 
cery. 

The principles above stated, as to the statute of limitations in 
cases of trust, will be found recognised by Judge Washington, 
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C. C. Rep. 631, Wisner v. Barnet and others; and was adopted 
in cases analogous, in Pipher v. Lodge,4Serg. fy Rawle, 316, and 
in Brown v. M k Coy, which was this: Brown and M'Coy were 
tenants in common by agreement, and payment of equal parts of the 
price. M i Coy was in possession and died. His children entered, 
and occupied it as their own; in fact, they never heard of the claim 
of Brown. I held, that twenty-one years barred the claim of 
Brown, and the Supreme Court affirmed the judgment 

Judgment reversed, and a venire facias de novo awarded. 



[Phiuldilphia, Jjjtoa&t, 1830.] 

ENGLISH against HARVEY and another, Executors of COX. 

In determining whether a legacy is charged on the land, in case of a deficiency 
of personal estate, the whole will must be taken together. 

A legacy held to be a charge upon the land, from a view of the whole will. 

An executor or guardian is personally liable for interest which actually comes 
into his hands, and which he neglects to put out, or pay over, according to 
his duty; but he is not liable for compound interest. 

Therefore, where a testator directed, that nine thousand dollars should be put 
out by his executors at interest, for the benefit of a legatee, who was to be 
supported, and educated out of the interest, and that the surplus interest 
should be kept out at interest until the legatee should attain the age of twen- 
ty-one years; Held, that the executors were not personally liable for com* 
pound interest. 

If a testator has in his life time put out the money bequeathed, at five fier cent. t 
and it does not become due until after his death, the legatee is only entitled 
to five fier Cent, until the money becomes payable* 

And generally, if the testator directs money to be put out on land security, and 
no more than five/ter cent, can be obtained on such security, the executor is 
only answerable for the five fier cent, received* 

This suit was brought in the Supreme Court to DecemberTerm 9 
1824, by Charles English against Isaac Harvey and George Wil- 
liams, who survived Thomas Norton, executors of William Cox, 
deceased. 

The declaration set forth, that William Cox, by his last will and 
testament, dated the 18th ot August, 1810, bequeathed to the plain- 
tiff the sum of nine thousand dollars, if he should live to attain, and 
when he should attain the full age of twenty-one years: That the 
testator appointed Thomas Norton, since deceased, his executor! 
That afterwards he died, and the defendants, with Norton, proved 
the will: That the plaintiff had attained the full age of twenty-one 
years* by means whereof, and by force of the act of assembly, the 
defendants became liable to pay the said nine thousand dollars, and 
promised. &c. 

The defendants pleaded non assumpserunt, and plene adminis* 
vol. ii. 2 Q 
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traverunt. The plaintiff* replied to the last plea, that the defendants 
had not fully administered. 

On the trial, at Nisi Prius, before Mr. Justice Tod, on the 94th 
of November, 1829, the will of William Cox was given in evi- 
dence, in which the testator, after directing all just debts and funeral 
expenses to be paid, gave to his widow, Mrs. jxuth Cox, his house- 
hold goods, kitchen furniture, and wearing apparel. He then cave 
an annuity of one hundred dollars to Priscilla Lloyd, during life; 
an annuity of one hundred dollars to Sarah Bristol, during life; an 
annuity of two hundred dollars to Jacob Kennard and Mary, his 
wife, during their joint lives; and an annuity of one hundred dol- 
lars to the survivor of the two last named, during life. All these 
annuities were directed to be paid out of the real estate. 

The will then proceeds: — 

"6. Item. Whereas, it has been represented to me, that my 
late son, John G. Cox, deceased, has left a natural son, named 
Charles English, who was born on the 11th day of the month 
called July, 1802: That the real name of the mother of the said 
child is Emily Comcey, but that having adopted the surname 
given to the child, she now passes herself under the assumed name 
of Emily English; and at the time of the birth of the said child, 
she, the said Emily f lived in Walnut street, between Tenth and 
Eleventh streets. Now, therefore, I do hereby give and bequeath 
unto the aforesaid Charles English, the said natural son of my said 
late son, John G. Cox, the sum of nine thousand dollars, lawful 
money of the United States of America, to be paid to him if he shall 
live to attain, and when* he shall attain the full age of twenty-one 
years; and I will and direct, that my executors shall put and keep 
the said legacy of nine thousand dollars out at interest, on good 
and sufficient land security; and that they, my executors, shall 
apply so much of the interest thereof as shall, from time to time, 
be necessary to the maintenance, clothing, and education of the said 
Charles English, from time to time, during his minority, it being 
my desire, that he shall have a good, plain, and useful education, 
but not to exceed a moderate knowledge of the mathematics, which 
will lit him to become a useful man, without his being in any wise 
tinctured v/ith "philosophy, falsely so called. " 

" 7. Item. I give and bequeath to my friend, Isaac Harvey, the 
sum of five hundred and forty dollars, being the amount of one 
year's interest of the said legacy, bequeathed to the said Charles 
English, to be paid to the said Isaac Harvey in such quotas from 
year to year, as shall be the balance of the interest of the said le- 
gacy, bequeathed to the said Charles English, from year to year, 
after the costs, charges, and expenses of his, the said Charles Eng- 
lish's maintenance, clothing, and education, shall thereout, from 
year to year, have been first deducted and paid. J?nd after that 
legacy to the said Isaac Harvey, shall have been paid in the man- 
ner and form aforesaid, then the surplus of the interest of the said 
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legacy, bequeathed to the said Charles English, beyond the ex- 

Eenses of his maintenance, clothing, and education, shall be put, and 
epl out at interest, for the benefit of him, the said Charles Eng- 
lish, until he shall attain the full age of twenty-one years. " 

In case of the death of Charles English before he attains the age 
of twenty-one years, the legacy of nine thousand dollars is disposed 
of to others. 

" 8. Item. As for and concerning my house and lot, No. 40 North 
Front street; house and lot, No. 51 North Front street; house and 
lot in Garden Alley, commonly called ComVs Alley, and bank 
lot in Front street; and generally, as for and concerning all the 
rest of my estate, real, personal, and mixed, not herein before 
otherwise disposed of, I give and bequeath the whole income 
thereof to my said wife, Ruth Cox, for and during all the term of 
her natural life, she paying thereout, the taxes and necessary re- 
pairs, and also the several annuities herein before mentioned. 

" 9. Item. From and after the death of my said wife, I give the 
use and income of my said house and lot in Garden Alley, called 
Comb's Alley, in the said city, where I dwell, with the appurte- 
nances, unto my wife's sisters, Priscilla Lloyd and Sarah Bristol, 
part and share alike, during their joint lives, and to the survivor of 
them wholly during the remainder of their natural lives, they pay- 
ing the taxes thereof, and keeping the buildings in tenantable re- 
pair, and after the death of them, and the survivor of them, the 
same shall go into the mass of my residuary estate, as herein before 
devised. 

"10. Item. As for and concerning my said house and lot in Gar- 
den Alley, with the appurtenances, after the death of my said wife, 
and her sisters, Priscilla Lloyd and Sarah Bristol, and of the sur- 
vivor of them, and also for and concerning all the rest, residue, 
reversion, and remainder of my estate, real, personal, and 
mixed, not herein before otherwise disposed of, I do give, devise, 
and bequeath the same, and every part, and parcel thereof unto my 
friends, Isaac Harvey, Thomas Norton, and George Williams, 
their heirs, &c. in trust, &c, and appoint them executors." 

To this will the testator added a codicil, dated October 6th, 1810, 
in which he recited, that eight thousand dollars had been lent to 
Isaac Harvey at five per cent, per annum, and ordered, that his 
appointment as executor should not operate as a release of the debt: 
That Isaac Harvey should not be executor thereof, but should ac- 
count for the same to the other executors, and revoked the legacy 
of five hundred and forty dollars, given to him by the will. 

The testator died on the 30th of April, 181 1. An inventory and 
appraisement of the goods, &c were filed in the register's office on 
the 22& of May, 181 1. On the 1 5th of June, 1812, Isaac Harvey 
settled an aecount in the register's office, and an additional account 
on the 10th of February, 1829, both of which were confirmed by 
the Orphans' Court, since the institution of this suit In January, 
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1821, Thomas Norton died. In March, 1821, Oeorge William* 
took out letters testamentary. On the 21st of March, 1821, George 
Norr, executor of Thomas Norton, settled his account in the register's 
office, and paid over the balance in the hands of Mr.Nortontt the time 
of his decease, to the said George Williams. On the 17th of July, 
1823, George Williams settled his first account as executor of 
William Cox, in the register's office. The accounts, both of Norr, 
as executor of Norton, and of Williams, as executor of Cox, were 
coufirmed by the Orphans' Court, before the institution of this suit 
On the 21st of September, 1826, George Williams settled his ad- 
ditional account, which was confirmed by the Orphans' Court. 

In February, 1822, Mrs. Cox, the widow of the testator, died; 
since which time, Isaac Harvey received the proceeds of the real 
estate of the testator, and had the balance of the income of the real 
estate in his hands, after deducting the sum of one hundred dollars 
per annum, paid to one of the annuitants, who was still living, and 
the expenses of executing the trust. 

On the 10th of February, 1829, Isaac Harvey settled his account 
as executor of William Cox, in the register's office, embracing only 
the income of the real estate of the testator, by which there appeared 
to be a balaoce remaining in his hands of one thousand three hun- 
dred and forty-two dollars and nine cents, which was invested, by 
order of the Orphans' Court, and his account confirmed. 

A verdict was entered in favour of the plaintiff for three thousand 
•even hundred and sixteen dollars and ninety cents, subject to the 
opinion of the court, upon the following agreement: — 

" It is agreed, that the verdict be subject to the opinion of the 
court on the following points, viz. — 

" 1. Whether the defendants have assets in their hands, and to 
what amount they are answerable. 

"2. What balance, if any, is due to the plaintiff; and what part 
thereof, if any, is chargeable to the defendants. 

" 3. Whether the said legacy is chargeable on the real estate of 
the testator. 

" 4. Under the second of these heads, it is understood and agreed, 
that the court are to decide the question of interest. 

"And it is further agreed, that the court, under all the evidence 
in the case, may amend the verdict and judgment so as to effectuate 
the rights of the parties, without regard to form." 

Sergeant, for the plaintiff, cited, Bitzer's Executor v. Hahn 
and Wife, 14 Serg. $ Rawle, 238. 1 Johns. Ch. Rep. 620. Has- 
sanclever v. Tucker, 2 Binn. 525. Tucker v. Hassanclever, 3 
Yeates, 294. Wit man v. Norton, 6 Binn. 305. 

Chester and Chauncey, for the defendants, referred to % John*. 
Ch. Rep. 632. Nichols v. Postlethwaite, 2 Ball, 131. 

The opinion of the court was delivered by 

Huston, J. — Several questions have arisen in this case. Oncy 
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whether the legacy to Charles English was payable out of the land, 
in case of a deficiency of the personal estate. Real as well as personal 
estate is liable to debts of every kind, due by the living or the dead, 
in this state; so far we differ essentially from England. In many 
parts of this state, the amount of personal property is generally 
small; often not enough to pay the debts, and seldom leaving much 
balance after paying them. The testator has been all his life accus- 
tomed to consider real and personal property as equally a fund to 
pay any demand, and it would not be probable, that he should for- 
get this when making his will. In the language of the oounsel, not 
likely that he should imagine himself in England; or, make a will 
with a view to their laws. Our courts have not adopted the rules 
in the old books. I would not, however, rely on the residuary 
clause only. *AU the rest of my property, real and personal, I give," 
<&c. It may be a clue to the intention of the testator; it may tend 
to show an idea of blending real and personal estate, but nothing is 
more unsafe than attempting to construe a will from anyone clause 
of it The whole will must be viewed; and it will be found neces- 
sary, often, to control very plain and positive expressions, by other 
parts of the will. We all agree, however, that in this case, it is ap- 
parent, that the testator intended Charles English should receive 
nine thousand dollars, and not any less sum. The time when he 
was to receive it, admits of no doubt; but there is a difference of opi- 
nion as to the interest on that sum, and as to the liability of the ex- 
ecutors. The sum of nine thousand dollars was to be put at interest, 
on landed security; from the interest Charles English was to be 
supported and educated, and what of the interest remained after 
this, was again to be put at interest for the benefit of the said Charles 
English, until he arrived at the age of twenty-one years. 

It has been contended, that by this will, the executors were to 
put out the interest every year, so as to raise compound interest; 
they have not done so, and for this they are said to be personally 
liable. No executor or guardian has yet been charged with com- 
pound interest in this court. In Say's Executors v. Barns, 4 
Serg. fy Rawle, 112, Dr. Say was charged with the interest he re- 
ceived, and interest on it up to the time of paying it over, but not 
compound interest No man can, during his life, get compound 
interest from his debtor; and I am not sure, that any man in this 
country can subject those who come after him to it. The law makes 
executors or guardians liable, generally, for interest on money which 
comes to their hands, and which they ought to put out, or to pay 
over. I have not yet met a case where more has been given. 

This testator charged annuities on his real estate, and subject to 
these he gave it all to his wife during her life. As long as she 
lived, which was till 1821, the executors could not touch it He 
also gave to his wife, specifically, all his household furniture. The 
remaining personal estate amounted to eight thousand two hundred 
end seventy-five dollars. In the life time of the testator, he had 
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lent eight thousand dollars of this to Isaac and Job Harvey at five 
per cent., payable in 1814, and interest annually. This formed a 
large part of the personal estate, and the only available part for se- 
veral years. As it was, by the act of the testator, put, for a time, 
out at five per cent., the devisee must be contented with five per 
cent, on this eight thousand dollars, until the bond fell due in 1814; 
and generally, if a testator directs money to be put out on landed 
security, and no more than five per cent, interest can be obtained 
on such security, the executor is answerable only for the five per 
cent, received, and the legatee who is to get the interest can get no 
more. 

As to the two hundred and seventy-five dollars, produced by 
the other personal estate, there was nothing amiss in keeping this 
for contingencies, so long as Isaac Harvey kept it. 

Norton, the executor, deceased, had the whole fund till March, 
1891, when his account was settled, and the balance paid over to 
Williams. The amount of Harvey's bond had been paid to him in 
1820, and re-invested, together with the interest which had accumu- 
lated, and the two hundred and seventy-five dollars and eighty-four 
cents in other bonds and mortgages. Norton being dead, his account 
is only incidentally before us. We may say, however, that as his ac- 
count was not excepted to, it appears final. Williams also settled his 
account, and paid over the money in bis hands, and assigned the 
bonds and mortgages, which have been accepted. There is no 
ground for any charge against any of the executors, personally. As 
to the eight thousand dollars, and its interest, we leave the accounts 
as they are. So, also, as to the two hundred and seventy-five dol- 
lars and eighty-four cents of personal estate. But although the exe- 
cutors are not chargeable with interest on this last sum, the devisee 
is entitled to it out of the estate. There is something relative to a 
part of the proceeds of the real estate being given by the widow, or 
Harvey, to Norton, about September, 1817, to make up the defi- 
ciency in the nine thousand dollars, which I do not understand. 
Whatever was so paid, then, to Norton, and left with him, is to be 
taken as part of the real estate then applied towards making up the 
amount of the legacy. These last two sums do not, together with 
the eight thousand dollars, make the legacy. The deficiency must 
come from the real estate with simple interest; and, also, as much 
as will pay interest on the two hundred and seventy-five dollars and 
eighty-four cents, and on the sum paid by the widow to Norton, up 
to the time when these sums were paid to him. The verdict and 
judgment will be ascertained by calculating on these principles; and 
for the sum thus ascertained, there will be judgment against the exe- 
cutors, not personally, but to be levied from the estate of the testator. 
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The time required to bar a claim by the act of limitations, is not enlarged by a 
transfer of the claim. All the successive owners of it, have, together, only 
the time which the original claimant would have had. 

This cause having been tried before Mr. Justice Tod, at Njfsi 
Prius, where a verdict was rendered under his direction for the 
defendant, a motion was made on behalf of the plaintiffs for a new 
trial, which now came on to be heard. 

The facts given in evidence on the trial, as they appeared from a 
statement furnished by the counsel, were as follows: — 

" The defendant was one of the commissioners appointed to re- 
ceive subscriptions to the Bank of the United States. The books 
were opened in July 1816, and after remaining open twenty days, 
a deficiency remained of three millions of dollars. The books were 
opened again on the 26th of August, and the defendant subscribed 
for the amount which remained. 

"The plaintiffs allege, that they afterwards applied to the defen- 
dant for some of the shares (two thousand eight hundred and 
twenty-five,) which he had subscribed for, and he agreed to let them 
have them. 

"Part of the subscription was in funded debt of the United 
States. But the bank was not organised until the 4th< of Novem- 
ber, and this part of the subscription could not be paid by transfer, 
until subsequently to that day. The interest, therefore, of the United 
States 9 loan, which became due on the 1st of October, was received 
by the individuals who still continued to hold the stock; and the 
defendant, on the 2d of that month, received the amount payable 
on his funded debt, subscribed to the bank, including that for the 
two thousand eight hundred and twenty-five shares which he had 
agreed to sell to the plaintiffs. 

" On the 5th of November, the bank resolved, that the sub- 
scribers should be required to pay the interest on the United States? 
loan, which became due since the 1st of July, 1816. 

"On the 7th of November, a resolution was adopted, to reconsider 
the resolution of the 5th. On the 25th of November, the resolution 
of the 5 th of November, was rescinded; and, on the 7th of January, 
1817, the cashier was authorised to return the interest to such sub- 
scribers as bad paid it to the bank. 

"The amount received by the defendant, of interest, on the pro- 
portion of the United States 9 stock, subscribed for the shares sold 
by him to the plaintiffs, was one thousand and fifty-nine dollars 
and sixty-seven and a half cents. 
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"For the recovery of this sum the plaintiffs brought their suit by 
agreement to enter an amicable action, dated the 22d of November, 
1829, and filed the 27th of November, 1629. 

The defendant pleaded non assumpsit, and non assumpsit infra 
sex annos. 

The charge of the court was in favour of the defendant on the 
latter plea, and the verdict was given accordingly. 

T. Sergeant and Sergeant, for the plaintiffs. — The contract of 
the parties is to be ascertained from all the circumstances of the 
transaction, and must be taken to have been, that the plaintiffs 
should be placed by the defendant in the same situation as if they 
had actually subscribed for the two thousand eight hundred and 
twenty-five shares. Had the plaintiffs been actual subscribers, they 
would have received the quarter's interest, and would have had a 
perfect right to it, upon the bank's relinquishing its claims. 

The suit was brought in time. After the day of subscription, 
the bank had a clear, equitable interest in the proceeds of the stock. 
The claim of the bank being superior to that of the plaintiffs, sus- 
pended their right, while its own was asserted. The money belonged 
to the plaintiffs equitably and legally, only after the bank had re- 
linquished its claim. This was done on the 7th of January, 1817; 
and the agreement to enter this action, was signed on the 22d of 
November, 1822. Up to this period, the defendant held the money 
as trustee for the bank, and subsequently, as trustee for the plain- 
tiffs. If the plaintiffs had been actual subscribers, they would have 
received the interest on the 2d of October, but would have had no 
right to hold it for their own use until the bank had abandoned their 
claim. 

Binney, for the defendant. — The contract was simply for the 
•ale of two thousand eight hundred and twenty-five shares of 
bank stock to the plaintiffs. The defendant had fulfilled his part, 
by transferring the shares to such persons as the plaintiffs indi- 
cated, and there the business ended. Mr. Qirard had subscribed 
for the whole balance which was not taken, and thus rendered a 
service to the public, because the amoqnt required to be subscribed 
by individuals might not otherwise have been made up. He gave 
his money for the stock, and the plaintiffs were to have a certain 
number of shares for their money. There was no agreement until 
the 27th of August, 1816, when the defendant gave the plaintiffs 
scrip certificates, by which he engaged to transfer a certain number 
of shares, which he has done. 

If the plaintiffs ever had a cause of action, it accrued on the 2d 
of October, 1816, when the quarter's interest was received. The 
bank never had any right to this interest, and the resolutions passed 
by the directors, amounted almost to an acknowledgment, that they 
had no right The defendant was a purchaser of the stock, and was 
entitled to the interest which became due upon it. If, however, 
the bank had a right, then there was no right in the plaintiffs; and 
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an abandonment of the claim of the bank would vest no right in 
them. And if the relinquishment was in favour of the plaintiffs, 
the defendant held adversely to those under whom the plaintiffs 
claimed, and the statute having begun to run against the bank, con- 
tinued to run against the plaintiffs, who derived title from the bank. 
4 Wash. Rep. 714. 

The opinion of the court was delivered by 

Huston, J. — This case arose out of the events which occurred 
about the time the stock of the United States Bank was taken, and 
out of the measures adopted by the directors of that bank soon after 
it went into operation. 

The defendant was one of the commissioners appointed to receive 
subscriptions. The books were opened in July, 1816, at different 
places in the several states, and continued open for a certain period. 
Time was given to inform the board of commissioners how much of 
the stock was taken. It appeared, that an amount near to three 
millions of dollars was still unsold, and the books were again opened 
on the 26th of August. After one or more persons had taken 
some shares, the defendant subscribed for all that remained, and 
paid the specie, and gave powers of attorney to transfer the stock 
due on such his subscription. Very soon after, the plaintiffs ap- 
peared,. and expressed some disappointment at not having an op- 
portunity to subscribe. The defendant agreed to transfer to them 
the number of shares which they wished, about two thousand eight 
hundred and twenty-five, and they paid him the sum in money 
which he had just paid, and transferred to him the amount of stock 
due, and which he had agreed to transfer to the bank. Others were 
in the same situation, or nearly the same, as the plaintiffs, with re- 
gard to other shares obtained from the defendant about the same 
time; and more than one suit has been tried between such persons 
and the defendant; and these suits have not all eventuated in the 
same way. Part of the subscription was in funded debt of the 
United States. The bank not being organized at the time of the 
subscription, this stock was not transferred at that time, but re- 
mained in the name of him who owned it; but powers of attorney 
were given to transfer it so soon as the bank was organized. About 
the 1st of November, the directors met In the mean time, on the 
1st of October, one quarter's interest fell due on the funded debt,' 
and was received by the defendant on all the stock which he was 
to transfer to the bank on his subscription, and also on that which 
the plaintiffs had transferred to him. On the 5th of November, the 
directors resolved, that the subscribers should be required to pay 
to the bank the interest on the stock subscribed, which had fallen 
due after the subscription. On the 7th of November, a resolution 
was brought in and adopted, to reconsider the resolution of the 5th. 
Several other resolutions on this subject were before the board, 
and on the 7th of January, 1817, the bank gave up its olaim to the 

vol. u. 2R 
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disputed interest, and directed the cashier to return it to such of the 
stock-holders as had paid it to the bank. 

Mr. M'Euen, as well as the defendant, was a director of the 
bank at that time, and of course, bad notice of, and took a part in 
these proceedings. 

The plaintiffs contended, the true spirit and meaning of their coife 
tract was, that they were to have the two thousand eight hundred 
and twenty-five shares from the defendant upon precisely the same 
terms as if they had subscribed for those shares to the bank, from 
which they would have got the interest on the stock part of the 
subscription on the 1st of October, and that he having received it, 
was indebted to them for so much money had and received to. their 
use. The defendant denied their construction of the agreement, and 
«aid, that he sold them so many shares of bank stock, and received 
the cash and transfer of funded debt in payment, and was absolutely 
entitled to that funded debt and its interest; and he also pleaded* 
and relied on the statute of limitations. The question, whether the 
bank was entitled to that interest, was one of considerable import-* 
ance in the autumn of 1&16, and has been very ably discussed here. 
The judge who tried the cause thought, and. this court think, the 
defendant is protected by the lapse of time. This independently of 
that question. 

The claim of the bank, if valid, must have been pursued in six 
years, or would have been barred. They asserted this claim for a 
part of those six years, and then either abandoned it, or. transferred 
it, so far as relates to this subscription to the plaintiffs* 

If the claim of the bank was valid, and they abandoned it, that 
left the money where it was, viz. with the defendant, and gave the 
plaintiffs no right to it 

If the acts of the bank are considered as transferring their right 
to the plaintiffs, then they transferred it as they held it, viz. a right 
vested on the 1st of October, or at most, on the 5th of November* 
and barred if not sued within six years from that time. This suit 
was not brought until after the lapse of more than six years from 
the 5th of November, 1816. It was brought on the 22d of <***• 
fa% 1822. The length of time requisite to bar a claim, is not in- 
creased by transferring the debt; all the successive owners have only 
the six years which would have been allowed to the original 
claimant This part of the cause has been very ingeniously argued. It 
has been said, that while the bank claimed it, M'Euen and Co. could 
not sue for it: That while the bank claimed, Girard held it for 
them; and the implied promise to repay it, did not arise until their 
claim was at an end.- Perhaps the true way to state the matter is 
this: If the bank had no right to it, the plaintiffs might have sued 
for it and recovered it, notwithstanding the claim of the bank. If 
they had a right, then the plaintiffs sue on their right transferred, 
and are barred, exactly when the bank would have been. 
, .. Qn the 7th of November, Mr. M'Euen knew -of this claim. Ak 
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though he might not be certain whether the claim was available 



that did not prevent the statute from running. It affects a doubtful 
claim as much as an unquestionable demand. 

It wan said, " I send money by A. to pay my debt to B., and B. 
accepts less than the sum sent; then, and not till then, the law im- 
plies a promise by A. to return me the money." Perhaps the mo- 
ment I give the money to A., the law implies a promise, that he 
will return to me so much as he does not give to B. I do not speak 
of a case where A. fraudulently induces a belief in me, that he has 
paid all the money to B. 

Statutes of limitation appear to me to admit of less latitude of con- 
struction than any other kind of law. Generally, where a money 
transaction has been totally unattended to for six years, it is be- 
cause both parties know it to have been in some way settled; and 
know that this can be satisfactorily proved. Death of witnesses, or 
of one of the parties, who knows what witnesses to call, would often 
enable a party to recover it a second time. To prevent this, the 
law establishes a period, after which it shall not be inquired into* 
Men may differ in thinking that period too short or too long. The 
law settles all dispute. A day less than six years and there is no 
bar; a day after, and the claim is gone. 

Under the name of trusts, many cases were at one time taken out 
of the statute. To effect this, it is now settled, it must be such a 
trust as is only cognizable in chancery, where such a court exists; 
and that claims, which in all countries are the daily and proper sub* 
jects of a suit at law, are always subject to the operation of this sta- 
tute. The fraud, to take a case out of the statute, must be an actual 
imposition, a real deception practised. The mere omission to pay, 
will not have that effect; if it had, the law is a dead letter. 

Motion for a new trial overruled, and judgment on the verdict 
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IN ERBOB. 

Where a person who is erecting a building, after having procured from a lunv 
ber merchant a certain quantity of lumber, becomes the owner of a note, 
payable in lumber, by the same lumber merchant, to a greater amount than 
the lumber furnished, and afterwards, more is furnished, exceeding in price 
the amount of the note, and a claim is filed under the mechanics' lien law, 
for the whole, the claim is pro tanto, extinguished by the note; and the 
builder and lumber merchant cannot agree afterwards to apply the note to 
the credit of another building, subsequently erected by the same person, 
against which the lumber merchant has neglected to file a claim in due time, 
to the prejudice of a third person, who has purchased the first house, before 
the commencement of the second. 

One who has conveyed a house with special warranty, and against whom, as 
the reputed owner, a claim is afterwards filed under the mechanics' lien law, 
is not a competent witness for his grantee, the real defendant, on the trial of 
a Scire Facia* upon the claim. 

Writ of error to the District Court for the city and county of 
Philadelphia, in a Scire Facias upon a claim filed by the defen- 
dants in error, under the mechanics' lien law. The case was this: — 

On the 1st of July, 1819, Conrad and Lancaster filed in the of- 
fice of the prothonotary of the District Court for the city and county 
of Philadelphia, a claim in the following words, viz.— 

"Conrad and Lancaster claim, in their own right, the sum of 
three hundred and forty-five dollars and thirty-four cents against 
Harker and Thorn, the owners, or reputed owners of a three sta- 
rted brick house, situate on the south side of Walnut street, be- 
tween Eleventh and Twelfth streets, in the city of Philadelphia, 
and against any other person or persons, owners or possessors of 
the said building, or otherwise, for lumber found and provided in 
and about the said building. 

44 bonrad and Lancaster. 
"Philadelphia, 6th mo. 30th, 1819. " 

On this claim, a Scire Facias issued to December Term, 1820, 
to which the sheriff made the following return: — "Made known 
to J. B. Hopkins, terretenant." J R. Hopkins appeared, and 
pleaded, non assumpsit, and payment with leave, &c. The plain- 
tiffs replied, non solvit and issues. 

The cause was tried on the 19th of March, 1827, when a verdict 
was returned in favour of the plaintiffs for three hundred and forty 
dollars and forty-seven cents. 

On the trial, the plaintiffs gave in evidence their book of original 
entries, containing charges against Harker and Thorn, for lumber; 
the first of which was on the 23d of June, 1818. 
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For the purpose of showing at what time the house was finished, 
the plaintiffs examined several witnesses, one of whom, a carpenter, 
swore, that he sot lumber after the 15th of January, 1819, for 
shelving the vault: That he finished the other work between the 
1st and 15th of January: That he hung the mahogany doors, put 
down carpet strips, and planed the floors after the 1st of January > 
1819. 

The defendant gave in evidence a deed for the premises from 
John Jackson and others to Jlbia B. Thorn, dated the 1st of iVo^ 
vember, 1817; a deed with special warranty from Jlbia B. Thorn 
to Howell Hopkins, dated the 15th of May, 1819, and a deed from 
Howell Hopkins to Joseph B. Hopkins, dated the 21st of June, 
1819. He also produced several witnesses, who swore, that the 
house was finished about Christmas, 1818. 

The defendant then offered the evidence of Jlbia B. Thorn, take* 
under a commission to New York. The evidence was objected to 
on the ground, that the witness was incompetent from interest. 
The court rejected the evidence, and at the request of the defen- 
dant's counsel, sealed a bill of exceptions. 

Moses Lancaster, who was examined as a witness for the defen- 
dant, testified, that he sold a house to Conrad and Lancaster, and 
received from them notes, or due bills, payable in lumber to him 
or his order: That on the 11th of July, 1818, he transferred one of 
these notes, dated the 18th of March, 1818, for one hundred dol- 
lars, to Harker and Thorn: That about a year afterwards, he was 
informed by Harker and Thorn, that this note, or order, was lost, 
and an arrangement was made by Conrad and Lancaster, Harkei* 
and Thorn, and himself, that the note for one hundred dollars, which 
had been lost, should be replaced, and an order given by Moses 
Lancaster on Conrad and Lancaster, as if the first note had been 
presented: That this arrangement was made, and the order given 
on the 26th of February, 1820: That Conrad and Lancaster 
knew nothing of the arrangement, so far as the witness knew, be-* 
fore that time: That on the same day, the witness gave Harker and 
Thorn another order on Conrad and Lancaster, for one hundred 
and thirty-seven dollars and twenty-six cents, being the amount he 
then owed them, for work they had done to his house in Fourth 
street, in the year 1817, for which they were to be paid in lumber? 
That Conrad and Lancaster knew of his arrangement with Har- 
ker and Thorn r but he did not know when they first became ac- 
quainted with it 

The defendant closed his evidence with the following receipt: 

"Rec'd, 2d mo. 10th, 1819, of Harker and Thorn, three hundred 
doBars, in full for carpenters' work, done in Walnut street, between 
Eleventh and Twelfth streets* 

Samuel Cqpeland* 

$ 300. 
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The plaintiffs then read in evidence to the jury two receipts, in 
these words- 

"Rec'd,, 7th mo. 3d, 1820, of Harker and Thorn, fire hundred 
dollars, and their bond for three hundred and fourteen dollars and 
forty cents, dated the 1st inst, payable in one year, with interest; 
Which, when the bond is paid, will be in full for lumber, delivered 
to two houses, in Fourth street. 

Conrad and Lancaster. 
0500 00 Cash* 
314 40 Bond. 



#814 40 

" Rec'd, 2d mo. 26th, 1820, of Harker and Thorn, Our order 
drawn in favour of Moses Lancaster, for sawed lumber, dated this 
flay, for one hundred dollars; and also, Moses Lancaster's order 
On us, for one hundred and thirty-seven dollars and twenty-six 
cents, which is on account of lumber delivered for two houses in 
Fourth street, near C allow hUl street. 

Conrad and Lancaster* 
¥100 00 
137 26 



$237 26 

Samuel Copeland, one of the witnesses who had been previous* 
ly examined by the plaintiffs, was again called by them, and testi- 
fied, that he had done all the work in the house in Walnut street, 
for Harker and Thorn, except the shelving of the vault, at the time 
he gave the receipt of February 10th, 1819: That he had previously 
agreed to dp this shelving, and did it afterwards, with lumber got 
Of the plaintiffs: That when he had finished the house, Benjamin 
Harker said, " I want you to finish the vault, as Ware's house 
(next door) is:" — That they went into Ware's house, and saw the 
Vault: — That this conversation took place between the 1st and the 
15th of January, 1819, while the witness was putting on the ma- 
hogany doors. 

The evidence on both sides being closed, the judge delivered to 
the jury, the- following 
. Chakgk : — " Two questions are made by the defendant's counsel. 

" 1. Whether the claim has been so filed as to create a lien, or^ 
in the language of Mr. Hopkins, « whether such a claim has been 
filed, in point of law, as to furnish a lien.' 

« 2. Whether the whole, or any part of the debt in question, 
has been paid? 

" First, Was the claim filed within six months after the building 
was finished? Five or six witnesses have been examined by the-. 
defendant, who testify that the house was finished about Christmas, 
in the year 1818: the claim was not filed till July 1, 1819. Copt* 
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land, the carpenter, says the building was not finished till Feb* 
rucuy, 1819; that, while he was at work at the doors, Harher and 
Thorn contracted with him to finish the vault by making therein 
shelves like to those in the adjoining houses, which he did not 
finish till February, 1819; so that if the building was not finished 
till this work was done, the claim was filed in time. The determi- 
nation of the Supreme Court confirmed the opinion of the late Judge 
McKean, on this part of the case. I will read it to you. [His 
Honour here read Judge McKean's charge, from 12 Serg. fy 
Ratole, 302.] 

" If you shall be of opinion upon, the facts, that the claim was filed 
in time, viz. within six months after the building was finished, then, 
Secondly, Has the claim, or any part of it, been paid, or in any 
way satisfied, as respects the defendant? 

"The defendant's counsel contend that an agreement existed be* 
tween the plaintiffs and Harker and Thorn, by which Harher and 
Thorn were to receive notes of the plaintiffs, or orders from Moses 
Lancaster upon them, payable in lumber; which notes or orders 
the plaintiffs were to credit to this house: that such notes or orders 
were received by Harker and Thorn, but, contrary to the original 
agreement, appropriated to other accounts. Such an agreement, if 
it ever existed, was within the control of the parties, unless the 
rights of third persons intervened; there is, however, not one tittle 
of evidence, that any such agreement ever did exist But, if the 
defendant has failed in proving the agreement, he nevertheless con- 
tends that he is entitled to a credit of one hundred dollars, the 
amount of the note of the 12th March, 1818. This note was 
virtually an accepted order drawn by Moses Lancaster, in favour 
of the holder, upon the plaintiffs. If Harker and Thorn had pre- 
sented this note for payment, they would have been entitled to 
the amount in lumber; if they did not choose to present it, 
but preferred obtaining the lumber on their own credit, they 
might do so. Their possession of the note, or order, without the 
knowledge of the plaintiffs, was not payment, whether they would 
or not, of the lumber so purchased, The law is, that though Har- 
ker and Thorn were in possession of this note, or order, during the 
whole time that the lumber in question was purchased and deliver- 
ed, they might nevertheless have afterwards presented it, and re- 
ceived lumber in payment of it, without affecting the plaintiffs' lien 
for the lumber in question. If you find the fact to be, that the plain- 
tiffs did not know, at the time of furnishing the lumber, that the 
note or order of the 12th March, IS 18, for one hundred dollars, 
had been transferred to Harker and Thorn, and also that the lumber 
was not furnished on the credit of the note or order, and in payment 
of it, but exclusively upon the credit of Harker and Thorn, then the 
note or order was not paid by the lumber so furnished, and the 
plaintiffs were not obliged, when they afterwards learned that Har- 
ker and Thorn had, during this time, been the owners of the note, to 
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pass it to the credit of this account, but might pay it in other lum- 
per, or pass it to the credit of different and subsequent accounts. 

« The defendant has requested the charge of the court on four 
points of law. 

"I. That the note of 12th March, 1818, signed by Conrad and 
Lancaster, in favour of Moses Lancaster,iot one hundred dollars, 
payable in lumber, delivered 11th July, 1818, to Harker and Thorn, 
was not a negotiable note. 

'< To this I answer, that it is not a negotiable note; but a bona 
fide holder having the rightful possession, might sue the plaintiffs 
in a special action, or in the name of Moses Lancaster, and the 
right would pass by transfer from hand to hand. This, however, 
is not material; it is no part of the case. It is an answer to the ques- 
tion to say, that it is not strictly, and in a legal sense, a negotiable 
note. 

"2. Not being a negotiable note, it remained the property of 
Harker and Thorn up to the 15th of May, 181 9, when H. Hopkins 
purchased, notwithstanding its being mislaid by Harker and Thorn. 

' ' Jlns. I put the case, that the note remained in their possession, 
or undisposed of by them, and answer affirmatively, Yes. 

" 3. As H. Hopkins purchased on the 15th of May, 1819, and no 
transfer or change of appropriation of this order, was made by 
Harker and Thorn before that time, they could make none after- 
wards; if it was a payment before that time to its amount, as between 
Conrad and Lancaster, and Harker and Thorn, it so remains. 

"To this I answer, you are to understand distinctly that though 
Harker and Thorn had the note in their possession, and were the 
owners of it, at the time they purchased the lumber, if they did not 
present the note to the plaintiffs, and obtain the lumber upon it, but 
the plaintiffs, being ignorant of the fact, furnished the lumber upon 
the credit of Harker and Thorn, then the plaintiffs' lien is in no way 
affected by the circumstance of the note, and it was no payment 

" 4. That, if the shelving of the vault was not a part of the ori- 
ginal plan of the building, but was directed to be put therein, one 
or two months after the building was finished, then the plaintiffs* 
by furnishing the lumber for that purpose, are not, by law, thereby 
entitled to a lien for .all the lumber previously furnished, in erecting 
and constructing the building. 

" Jlns. To this I answer, no lien attaches for additions or repairs: 
this belongs to the first question in the case, and the law I have 
read from Serg. fy JRawle." 

The following errors were assigned in this court: — 

« 1. The judge erred in rejecting the evidence of Abia B. Thorn. 

"2. The judge erred in the charge given to the jury, viz. First, 
In referring it to the jury as a matter of fact, whether the house 
was finished, until shelves were put in the vault Second. In the 
answer he gave to the third question, viz: " You are to understand 
distinctly that, though Harker and Thorn had the note in their 



Digitized by VjOOQIC 



Jan. 1830.] OF PENNSYLVANIA. 321 

(Hopkins v. Conrad and Lancaster.) 

fiossession, and were the owners of it, at the time they purchased the 
umber, if they did not present the note to the plaintiffs and obtain 
the lumber upon it, but the plaintiffs being ignorant of the fact, fur- 
nished the lumber upon the credit of Harker and Thorn, then the 
plaintiffs' lien is in no way affected by the circumstance of the note, 
and it was no payment." 

" 3. In the answer he gave to the fourth question, viz: "To this 
I answer — No lien attaches for additions or repairs; this belongs to 
the first question in the cause, and the law I have read from Serg. fy 
Rawle." 
H. Hopkins and T. Sergeant, for the plaintiff in error: — 

1. The rejection of Thorn, as a witness, was erroneous. He was 
not a party to the suit; was not served with process; did not plead, 
and the jury were sworn to try the issue between Conrad and Lan- 
caster, and Hopkins alone. The Scire Facias, it is true, issued 
against Harker and Thorn and terretenants, but was only served on 
Hopkins, the terretenant, who derived title under Thorn. He was 
not interested, because he stood indifferent between the parties, 
being equally liable to each. To the defendant, he was liable on 
his warranty, in case of recovery by the plaintiffs; and to the plain- 
tiffs he was liable on his contract, in the event of a failure to recover 
in this suit The witness received no notice from the defendant to 
come in and defend, and no man is liable for the costs of a suit, which 
he has no notiee to come in and defend. The verdict would not be 
evidence against Thorn. The warranty is the usual covenant of 
special warranty. In Hamilton v. Cutts, 4 Mass. Rep. 353, it 
is said, that a recovery, with notice, is conclusive evidence against 
the covenantor. If Thorn had received notice, he might have 
chosen to pay the money. In Twamley v. Henry, lb. 441, it was 
held that the judgment in that suit could not be given in evidence 
against the warrantor, he being liable, whether a recovery took 
place or not The possibility of being liable for costs, does not 
make a witness incompetent Phill. Ev. 54, 55. 

In covenant on a warranty, the measure of damages is not the 
loss actually sustained, but only the principal and interest of the 
debt Bender v. Fromberger. 4 Ball. 436. Where an ejectment is 
brought against the vendee of lands, if notice be given to the war- 
rantor, the record is conclusive evidence against him, in an action 
of covenant on the warranty. But, if the vendee omits to give no- 
tice, but appears and defends, he cannot recover his expenses, for 
he cannot subject his warrantor to more than he is liable for, on his 
covenant Fulweiler v. Baugher, 15 Serg. $r Rawle, 55. 

2. On the 26th February, 1820, when the arrangement was 
made by Conrad and Lancaster, Harker and Thorn, and Moses 
Lancaster, the plaintiffs, might have had a lien on the Fourth street 
houses, if they had chosen to file their claim. They could have 
sustained no loss by passing the note to the credit of the Walnut 
street house. This they were bound to do, because, otherwise, the 
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loss would be thrown on an innocent purchaser, without notice. 
Instead of this, they apply this debt, as it then existed, to the 
Fourth street house; suffer their lien upon it to expire, and then, 
in November j 1820, sue out this Scire Facias against Hopkins. 
It is nothing that the lumber was not furnished on the credit of this 
note, nor that, until February, 1820, the plaintiffs did not know 
that it was in the hands of Harker and Thorn. Hatker and 
Thorn knew all about it in July, 1820. In February, 1820, the 
plaintiffs knew of it, and did not pass.it to any other account, to the 
injury of the defendant. The note was not negotiable. Though 
lost, it was in. the hands of Harker and Thorn in payment of the 
plaintiffs' claim; the lumber for which it called having been re- 
ceived by Harker and 'thorn, to the amount of one hundred dot 
lars, in July, 1818. Mutual demands, subsisting at the same time, 
extinguish each other by operation of law, without actual defalca- 
tion by the parties. Commonwealth v. Clarkson, 1 Bawle, 291. At 
between themselves, parties may undoubtedly waive, or alter such 
discharge; but they cannot do so to the injury of a third person. To 
do as was done in this case, was a fraud upon the defendant Harker 
v. Conrad, 12 Serg. fy Bawle, 301, is in point as to the principle 
which governs this case. 

Dwight and Bradford, for the defendants in error, who were 
directed by the court to confine their argument to the last point, 
said, that the plaintiffs below had furnished lumber for two sets of 
buildings, one in Walnut street, the other in Fourth street. The 
latter were begun in April, 1819, and finished in March, 1820. 
Moses Lancaster sold to Conrad and Lancaster a fifth house, to 
be paid for in orders. The plaintiffs below had no knowledge of t 
Harker and Thorn having the order in question, until seven 
months after the claim was filed. The note was then transferred by 
delivery. 

That the question of appropriation of money may arise, there 
must be actual payment It can arise in no other case than pay- 
ment in fact: it cannot arise on an exchange or barter. Ingraham 
v. Hall, 11 Serg. d> Bawle, 83. United States v. Kirkpatrick, 
9 Wheat. 737. There must be two debts due from the debtor. to 
the creditor, 11 Serg. fy Bawle, 83. The debtor must intend an 
appropriation when the order is given. At what time the order in 
question was an actual payment, there is nothing to show. Harker 
and Thorn, for two years, intended it as a payment. Will the 
court regard it as a payment at any particular moment of that pe- 
riod, when they do not know where it now is, or whether or not 
it is lost? An appropriation, to be valid, must be compulsory and 
binding on both parties, which was not the case here, as Harker 
and Thorn had a right to transfer the order to whom they pleased. 

Nor does a question of set-off arise in this case. The pleas are 
merely non assumpsit and payment A set-off can only take 
place between debtor and creditor, and not between the creditor 
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and a third person. The act of assembly speaks of mutual indebt- 
edness. 

Mr. Hopkins was not a purchaser without notice. There was 
enough to put him on inquiry, and he took care to guard himself 
by a warranty. 

The opinion of the court was delivered by 

Huston, J. — In order to understand this cause, and the reasons 
of our opinion, we must attend to dates as well as facts. Harker 
and Thorn were erecting a house in Walnut street in the year 1818. 
They got lumber from Conrad and Lancaster for this house, and 
the first charge is on the 23d of June, 1818. On the 1 1th of July, 
1818, the price of the lumber delivered was less than one hundred 
dollars. On the 11th of July, 1818, Moses Lancaster assigned 
to Harker and Thorn a note, signed by Conrad and Lancaster, 
and dated the 18th of March, 1818, for one hundred dollars, pay- 
able in lumber. On this day, then, Harker and Thorn were the 
creditors, and Conrad and Lancaster were indebted to them; but 
Conrad and Lancaster continued to deliver more lumber, and 
soon became creditors. The house was finished about the last of 
December; or, as the jury have found, though I cannot see why, 
some time in January, 1819. 

On July 1st, 1819, Conrad and Lancaster filed in the office of the 
District Court a claim for three hundred and thirty-four dollars and 
forty-four cents against Harker and Thorn for lumber furnished 
this house in Walnut street; and the dispute arose on the trial of 
an issue on the validity and amount of this mechanic's lien. The 
plaintiffs proved the delivery of the. lumber, and there was contra- 
dictory proof about the time when the house was finished. 

The defendant showed a title in Jlbia B. Thorn, and a deed 
from him to H Hopkins, dated the 15th of May, 1819, and a 
deed from H. Hopkins to J. R. Hopkins, dated the 21st of June, 
1819; and then proved by Moses Lancaster, that he transferred 
to Harker and Thorn the note for one hundred dollars, payable in 
lumber, above mentioned, on the 11th of July, 1818; and that 
about a year afterwards (that is, after the purchase of the defen- 
dant, and the filing of the claim for a lien,) he was informed by Har- 
her and Tftornthat the note was lost; and an arrangement was made 
by Conrad and Lancaster, Harker and Thorn, and himself, that 
the note for one hundred dollars which was lost should be replaced, 
and an order should be given by Moses Lancaster on Conrad and 
Lancaster, as if the first note had been presented. This arrange- 
ment was made, and the order given the 26th of February, 1820. 
Conrad and Lancaster, he says, knew nothing about these orders, 
so far as he knew, before that time. On the same day he gave Harker 
and Thorn another order on Conrad and Lancaster for one hundred 
and thirty-seven dollars and twenty-six cents, being a balance he 
owed Harker and Thorn. He afterwards says, Conrad and Lanr 
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caster knew of every arrangement with Harker and Thorn, but 
he does not know when they became acquainted with it; he never 
heard them speak of being paid for the lumber for the Walnut street 
house by these orders, or of transferring them to the house in 
Fourth street. 

Harker and Thorn built another house in Fourth street, and 
got lumber for it from Conrad and Lancaster. Against this last 
house they filed no claim of lien. The first article of lumber for 
it was furnished the 24th of April) 1819, and several months after 
the first house was finished. Conrad and Lancaster wished to 
give credit for these two orders of M. Lancaster on the Fourth 
street house. Hopkins alleged he was entitled to credit for one or 
both of them on the house in Walnut street. This cause was tried 
before, and is reported in 12 Serg. fy Rawle, 301; but the point in 
dispute, or rather the sum, was different; that related to a payment 
of five hundred dollars; this to the two orders of M. Lancaster. 
I refer to that case, for the general law, as to what debt, a payment 
made, and not appropriated at the time, shall be applied; and adopt 
the principle there stated as applicable to this matter, but much 
more strongly to these facts. 

This cause has been ingeniously and well argued, except that the 
counsel of Conrad and Lancaster have relied on the British statutes 
of set-off, and not on our act about defalcations, which goes much 
further than the British statutes; a matter which every lawyer ought 
to keep constantly in view, and which the court generally recollect. 
There can be no question as to what debt a payment or a counter 
demand shall be applied to, unless the party has two demands paya- 
ble at different times, or secured by different instruments; or, of 
which one, at least, is a lien on some fund, which another part of 
the debt does not bind. 

On July 1 1th, 1818, Conrad and Lancaster had but one demand, 
and that for lumber furnished to the Walnut street house; it could 
become a lien on that house, but on no other property under the act 
creating a mechanic's lien. On that day Harker and Thorn be- 
came owners of a note payable in lumber by Conrad and Lancas- 
ter exceeding the price of lumber then furnished. The note was 
honestly due; admitted now to be due. The operation and effect 
of this state of things were, that Conrad and Lancaster could not 
by suit recover the price of the lumber furnished; nor could they, 
transfer to any other person a right to recover it Harker and 
Thorn could not recover on their note, except the balance; nor 
could they transfer to any other person a right to recover it It was 
not a negotiable note: it was., to be sure, transferable, but would be 
subject in the hands of a third person to defalcation, to the amount of 
the claim of Conrad and Lancaster for lumber furnished; for, in 
Pennsylvania^ where two persons have each, in their own right, 
whether strictly a legal or only an equitable right, demands against 
each other, due at the time, neither can transfer to a third person a 
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right to recover more than the balance, unless the demand on one 
of them, is a negotiable note, and that note not over due. This is 
so by express act of assembly, and decisions in every book of our re- 
ports; and it does not make the slightest difference that the party 
transferring, and he to whom it was transferred, did not know of 
the fact that there existed a cross demand. It is so as to bonds; 
so as to notes, except those strictly negotiable; so as to book ac- 
counts; so in case of the insolvency of one of the parties, or in case 
of. the death of the creditor party insolvent; his executors can reco- 
ver only, the balance. Murray v. Williamson, 3 Binn. 135. 

This note then paid or extinguished its own amount of the price 
of the lumber furnished to the Walnut street house; and the lum- 
ber furnished to the Walnut street house extinguished this note 
long before any debt was contracted for the house in Fourth street 
The parties were both bound by the law; by consent of both they 
could change this; neither could change it without the consent of 
the other. They did, however, both consent to change it; but it 
was after the right of /. R. Hopkins had come in, and then it could 
not be changed for the reasons given at the former trial of this 
cause: it was illegal and unjust towards a third person; it was in- 
tended to relieve Harker and Thorn, and secure Conrad and Lan- 
caster, by considering a note of the latter to the former unpaid, 
and transferring the credit for it to another fund, at the expense of 
a purchaser for a full and valuable consideration. 

Let it be distinctly understood that I do not say this note for the 
one hundred dollars, payable in sawed timber, was a good defence 
to every demand of every kind which Conrad and Lancaster 
might have against the holder of the note; but it was a good defence , 
to a demand by them for the price of the sawed timber furnished 
to those who held the note. Our act about defalcation is the first 
legislative provision giving chancery powers to the common law 
courts. It was intended to give the common law courts all the 
power which chancery had ever exercised over bond and other 
debts; to put an end to what had been said, that a demand was good 
at law, but would be relieved against in equity, and to do all at the 
trial of the cause, which a chancellor had been used to do after- 
wards; and it was intended to do, and has done more; it has pre- 
vented cross actions, wherever one will effect the ends of justice 
better. It is a most beneficial law, and has never been complained 
of, except by those who think nothing good can be done on this 
side of the great water. 

As to the other order, for the one hundred and thirty-seven dol- 
lars and twenty-six cents, we have not enough before us to give an opi- 
nion, further than that it must be decided on the principles laid down 
by this court on the former hearing, and this. In a cause like this, 
where a paper is lost or found, or, perhaps, made at different trials, 
as may best tend to suit the interests of two parties who wish to af- 
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feet a third party, we cannot conjecture what shape it would aaaume 
next time. 

Jibia B. Thorn was not a witness; he was directly bound by his 
warranty. This verdict and judgment would be evidence in the suit 
against him, for one purpose, if he had no notice; conclusive, if he 
had notice; and I do not see how a man, who was examined as a wit- 
nets in a cause, could deny that he had notice, or what better proof 
of notice could be given. 

Judgment reversed, and a venire facias de novo awarded. 



[Philadelphia, Jajtoa*t 19, 1830.] 

PAUL and another, Executors of PAUL, against SHALL- 
CROSS and another. 

IN ERROR. 

If property be sold at public sale, on certain terms, one of which is, that on 
non-compliance with those terms, the property shall be resold at the risk 
and expense of the purchaser, the second sale must not be clogged with 
terms likely to lower the price. 

Query 9 Whether to make it a part of the conditions of the second sale that 
the balance remaining unpaid shall be secured by bond with warrant of at' 
torney and mortgage, when the conditions of the first were, that it should be 
secured by bond and mortgage only, is not such an essential variance as will 
discharge the purchaser. 

If the seller and the person to whom the property was struck off at the 
first sale, enter into an agreement, before the second sale takes place, that 
the latter shall take the property at the price he before bid for it, but the 
agreement contain terms, in other respects, essentially different from those 
of the first contract, he cannot, on failing to comply with the second contract, 
be made answerable on the first 

This case came before the court on a writ of error to the District 
Court for the city and county of Philadelphia, where it was an ac- 
tion on the case, brought by the plaintiffs in error, Joseph Paul 
and Jonathan Wainwright, executors of Thomas Paul, deceased, 
against John Shallcross and Joseph Wilson, the defendants in er- 
ror, to recover damages for the breach of a written agreement, dated 
the 17th of February, 1824, for the sale by the plaintiffs to the de- 
fendants of certain real estate. 

The cause was tried, and the jury "found the following special 
verdict: — 

"The jury find that the property was sold on the 17th day of 
February, IBM, by the plaintiffs to the defendants, by virtue of the 
following agreement: — 

" Pursuant to the last will and testament of Thomas Paul, de- 
ceased, will be sold at public vendue, on Tuesday, the 17th of Fe- 
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bruary, 1824, at 1 o'clock, P. M., pn the premises, three, lots of 
land, with their appurtenances, situate in Lower Dublin township, 
Philadelphia county, and village of Bustleton, on the turnpike 
road, eleven miles from Philadelphia. 

" Lot, No- 1; Whereon is erected a large stone and frame tavern 
bouse, atone stabling and frame sheds, two wells of good water, one 
of which has a pump in it 

" Conditions made known at the time of the sale, by 

'"^Jt^lvainwright, I Executori - 
"Feb. 2d, 1824. 

" The conditions' of sale of the real estate of Thomas Paul, de- 
ceased, are, one-half of the purchase money to be paid on the 1st day 
of April next, the remainder to be paid on the l$t day of April, 
1825, with interest, to be secured by bond and mortgage on the 
premises. If the purchaser fails io comply with the conditions of 
sale, the property will be sold again at the risk of the purchaser. 

" Bustleton, Feb. 17th, 1824. 

"Lot, No. 1. Seventeen hundred and fifty dollars. 

Signed, " Joseph Wilson, 
" John Shallcross. 

" That the defendants failed to comply with their agreement, and 
on the 1.3th of May, 1824, the plaintiffs tendered to the defendants 
a deed duly executed for the property, and a bond and mortgage to 
be by them executed; but the defendants would not execute them, 
nor did they pay any part of the purchase money. 

" That the property was readvertised for sale upon the 14th day 
of June, 1824, on account of the default of the former purchasers, 
and at their risk and expense: that on the said 14th day of June, 
1824, previously to such resale, the defendants entered into the fol- 
lowing agreement, viz.— 

" Will be sold at public vendue, on Monday the 14th of June, 
1824, at two o'clock, P. M. on the premises, a tavern house and 
lot of land, with the appurtenances, situate in the village of Bustle* 
ton, in Lower Dublin township, Philadelphia county, on die 
turnpike road, eleven miles from Philadelphia. The tavern house 
is large, part of stone and part of frame, with stone stabling' and 
frame sheds, two wells of good water, one of which has a pump in it 

N. B. — The above property is to be sold on account of the de» 
fault of the former purchasers, and at their risk and expense; con- 
ditions made known at the time of sale, by 

"Joseph Paul 9 > Executors to the estate of 

"Jonathan Wainright,\ Thomas Paul, deceased. 

"May 27th, 1824." 
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"Conditions of sale. — One-half cash on the 1st day otJuly; the 
balance in twelve months from this date, with interest, and to be 
secured by a bond and warrant of attorney, and a mortgage on the 
premises. If the purchaser fails to comply with the conditions of 
sale, the property may be sold again at the risk and expense of the 
purchaser. 

"June 14th, 1824." 

"John Shallcross and Joseph Wilson, agree with the executors 
as follows: — That they will take the above named property at their 
former purchase of one thousand seven hundred and fifty dollars; 
six hundred dollars to be paid on the 1st day of August, upon 
which the deed is to be executed, and the balance to be secured by a 
bond and warrant of attorney, and mortgage on the premises, pay- 
able in one year, with interest: That the property shall be imme- 
diately insured in some insurance office in Philadelphia, at the ex- 
pense of the said Shallcross and Wilson, and the policy deposited 
with the executors; and that one hundred dollars shall, within two 
weeks, be deposited in the hands of the executors, which one hun- 
dred dollars shall be forfeited in case these terms are not complied 
with. The expenses occasioned by their non-compliance, to be paid 
by the said Shallcross and Wilson. 

"John Shallcross, 
* "Joseph Wilson. 

"Jims 14th, 1884*" 

"At the same time, John Northrop entered security for the per- 
formance of the defendants, as follows, viz. — 

" I engage that the above one hundred dollars shall be deposited 
within two weeks from this day. 

Signed, "John Northrop. 
"June 14th, 1824." 

" In consequence of the said agreement, the contemplated sale did 
not take place. The plaintiffs tendered the defendants no deed or 
other paper, relating to the sale of the 14th otJune. 

"The defendants did not pay or deposit the one hundred dollars, 
nor insure the property, nor pay, or secure the purchase money, nor 
any part thereof; nor did John Northrop comply in any respect 
with his engagement The plaintiffs instituted a suit against Nor- 
thrqp to September Term, 1824, No. 456, and obtained judgment, 
but Issued no execution. 

u The plaintiffs advertised the property for sale on the 9th day of 
December, 1824, on account of the default of the former purchasers, 
and at their risk and expense, and sold it to John Dickinson for 
one thousand three hundred dollars. The expenses of the re-sale 
amounted to sixty-six dollars and ninety-two cents. The plaintiffs 
filed a paper, stating, that they had always considered the judg- 
ment against Northrop as a security for so much, and agreeing to 
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release the same upon the payment of four hundred and fifty dol- 
lars, with interest and costs of suit. The jury find for the plain- 
tiffs (bur hundred and fifty dollars, if the court should be of opinion, 
that in point of law upon the above facts, they could recover that 
amount; and if not, for the plaintiffs one hundred and sixty-six dol- 
lars and ninety-two cents." 

The court entered judgment for one hundred and sixty-six dol- 
lars and ninety-two cents, upon which the plaintiffs took out a writ 
of error, and assigned for error, that the court gave judgment for 
the plaintiffs for one hundred and sixty-six dollars and ninety-two 
cents, when they ought to have given judgment for the plaintiffs 
for four hundred and fifty dollars. * 

P. •#. Browne, for the plaintiffs in error, made the following 
points: — 

1. On the 13th of May, 1824, the plaintiffs' right of action for a 
breach of the agreement of the 17th of February, was complete. 

2. The sale intended to have takeY* .place on the 14th of June, 
was only to ascertain the amount of damages. 

3. That the sale was prevented by the defendants, who came for- 
ward and confirmed their purchase, but claimed, and obtained an 
extension of time for payment. 

4. All the acts under the agreement of the 14th of June, were to 
have been done by the defendants/ and they were all omitted to be 
done by them, and consequently, 

5. The plaintiffs had a right ttf recur back to their original agree- 
ment of the 17th of February. 

6. The .sale of the 9th oi Iktember, was only to ascertain the 
damages. ' 

7. No tender of a deed was neeessary. 

8. The notice to one defendant was sufficient, as the two acted 
jointly. ^ 

9. The suit and judgment against Northrop were only to enforce 
the deposit. . 

Davis and J. S. Smith, for the defendants in error, contended, 
that the first and second contracts were inconsistent with each other; 
the latter contains a penalty, in the nature of stipulated damages, to 
be paid on failure to comply with its terms. If, therefore, the first 
agreement was not absolutely rescinded by the second, the plain- 
tiffs, by pursuing Northrop, the security, had elected to go upon the 
second, and could not now proceed upon the first. Co. Litt. 146, a. 
Patterson v. Swan, 9 Serg. fy Bawle, 16. At all events, the plain- 
tiffs were bound to tender a second deed, before bringing action. 

The opinion of the dourt was delivered by 

Huston, J. — This was a judgment on a special verdict On the 
17th of February, 1824, certain property was aold in pursuance of 
an advertisement by the plaintiffs as executors. The advertisement 

vol. ii. 2T 
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stated, that the conditions of sale Would be made known at the time 
of the sale. They were as follows: — 

" The conditions of the sale of the real estate of Thomas Paul, 
deceased, are, one-half of the purchase money to be paid on the first 
day oi April next; the remainder to be paid on the 1st day of April, 
1825, with interest, to be secured by bond and mortgage on the 
premises. If the purchaser fails to comply with the conditions of 
sale, the property to be sold again at the risk of the purchaser.". 
Signed by the plaintiffs. Dated, Bust let on, 17th of February, 
1824. 

Under this was written, " Lot No. 1, seventeen hundred and fifty 
dollars;" and this was signed by the defendants. 

The defendants failed to comply with this agreement; and on the 
13th of May, 1824, the plaintiffs tendered to the defendants a deed, 
duly executed for the property, and a bond and mortgage to be ex- 
ecuted by the defendants, who did not execute, the said bond or 
mortgage, or pay any part of the purchase money. 

The plaintiffs again advertised the property for sale on the 14th 
of June, 1824, describing lot No. l,as in the former advertisement, 
with this addition: "N. B. Tbe above property is to be sold on ac- 
count of the default of the former purchasers, and at their risk and 
expense; conditions made known at the time of the sale," and 
signed by the plaintiffs. Dated the 27th of May, 1824. 
On the day of sale the following conditions were put up: — 
" Conditions of sale. — One-half cash on the 1st day of July; the 
balance in twelve months from the date, with interest, and to be 
secured by a bond and warrant of attorney, and a mortgage on the 
premises. If the purchaser fails to comply with the conditions of 
sale, the property may be sold again at the risk and expense of the 
purchaser.^ 

There was no sale by public vendue, but on the 14th of June, 
the day of sale, a paper, in the following words, was drawn and 
executed. 

"John Shallcross and Joseph Wilson agree with the executors 
as follows: That they will take tbe above named property at their 
former purchase of one thousand seven hundred and fifty dollars; 
six hundred dollars to be paid on the 1st of August, upon which 
the deed is to be executed, and the balance to be secured by a bond 
and warrant of attorney, and mortgage on the premises, payable in 
one year, with interest: That the property shall be immediately 
insured in some insurance office in Philadelphia, at the expense of 
the said Shallcross and Wilson, and the policy deposited with the 
executors; and that one hundred dollars shall, within two weeks, 
be deposited in the hands of the executors, which one hundred dol- 
lars shall be forfeited in case these terms are not complied with; the 
expenses occasioned by their noncompliance to be paid by the said 
Shallcross and Wilson." Signed by both defendants. June 14th 
1824. 
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Immediately below was written: — "I engage that the above one 
hundred dollars shall be deposited within two weeks from this day. 

Signed, u John Northrop. , 
"June 14th, 1 824. " 

I have said, no public sale took place. The plaintiffs tendered to 
the defendants no deed or other writing, relating to the sale of the 
14th oiJune. The defendants did not deposit the one hundred dol- 
lars, nor insure the property, nor pay any money, nor offer to pay 
any. John Northrop did not pay the one hundred dollars, but was 
sued, and judgment recovered against Kim for that sum,. in suit No. 
456, to September Term, 1824. 

The plaintiffs advertised the property for sale on the 9th of De- 
cember, 1824, on account of the default of the former purchasers, 
and at their risk and expense, and sold it to John Dickinson for 
one thousand three hundred dollars. The expenses of the resale 
were sixty-six dollars and ninety-two cents. The jury found a ver- 
dict for the plaintiffs for four hundred and fifty dollars, if the court 
should be of opinion, in point of law on the above facts, that they 
could recover that sum; if not, for the plaintiffs for one hundred and 
sixty-six dollars and ninety-two cents. The court entered judgment 
for this latter sum. 

The plaintiffs stated, and filed in writing, that they had always 
considered the judgment against Northrop, as a security for so much, 
and agreeing to release the same on the, payment of four hundred 
and fifty dollars, with interest and costs of suit. The plaintiffs 
brought this writ of error, and assigned for error, that judgment ought 
to have been entered forihe larger sum. The plaintiffs' counsel con- 
tended, that it was legal to* advertise on these terms: That on fail- 
ing to comply with the terms, thp difference should be paid by the 
bidder: That the purchasers having agreed to this, the difference 
between the first and last sale, were stipulated damages: That the 
second agreement was not a relinquishment of this part of the con- 
ditions of the first sale: That the change of the terms was only to 
make it conform, as far as possible, to the terms of the first; and 
that the conduct of the defendants shoVyed, their last agreement was 
only a fraud on the plaintiffs. 

There was a time, when the penalty in a bond, or article of 
agreement, was said to be stipulated damages, and was so at law. 
Chancery Courts, and chancery powers were for a long time founded 
on, and supported by the necessity of relieving from this. I do not 
say, that any agreement, or any device, or form of sale, or of con- 
tract, does or can exist, which in any well regulated government, 
will have the effect, in all cases, here contended for. If a bond, an 
article of agreement under seal, or a mortgage, all of which once 
had this effect, and all of which are as positive in their terms as 
language can be, and are as solemn instruments as men can exe- 
cute, have not this effect, and experience has proved the absolute 
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necessity of relief from their terms, and they now only produce 
justice according to the facts and circumstances of the case; it is not 
easy to give a good reason why less solemn instruments, or parol 
contracts, should be, in law, different; but it is not necessary to de- 
cide the matter in this case. If this condition could be binding, the 
second sale must not be clogged with any terms likely to lower the 

{>rice; and I am not prepared to say, that the clause in the condi- 
ions of the second sale, that the balance should be secured by a bond, 
and a warrant of attorney ,and mortgage, which most mean a war- 
rant of attorney to confess judgment, was not an essential variance 
of the terms of sale likely to deter bidders, to lessen the price; but 
I do not go on that either. The agreement of 4he 14th of June, was 
a private, not a public sale. Its terms are as plain as words can 
make them, and except, as to price, are in all respects different 
from those of the first sale, and from those set up as the terms of 
the second public sale. The sums payable, and times of payment, 
are different; the insurance of the property is different; no resale is 
mentioned, but an absolute forfeiture is agreed on, and security is 
required and given; in shorty it was an entirely new and distinct 
contract. The words, u agree to take the property at their former 
purchase, of one thousand seven hundred and fifty dollars, 79 are 
not the contract, but part of the contract, modified by every word 
which follows. 

We cannot, in this case, consider this second contract as a fraud, 
for it is not so found in the special verdict; and the facts do not 
warrant the inference, if we could draw one of that kind. 

Every contract may be waived, or var/ed by the parties to it. 
When a first contract is declared by a party to be at an end, as the 
first sale was here by the second advertisement, the parties may 
still come to another agreement When the new agreement is in it- 
self complete, contains precise stipulations as to what shall be the 
effect, on certain contingencies, and these effects are to be different 
from what was stipulated by the contract which had been declared 
void, I know of no rule of law, or reason, which will justify a court 
in saying, that all the terms of the first agreement are still in force, 
and that the latter agreement is only cumulative. If this were said, 
nothing could be so unsafe as to enter into new articles with one 
who had before contracted. Why was not the first agreement com- 
plied with ? Who refused to complete it? The defendants. Why 
did they make a new agreement? To get different and better terms. 
But if the plaintiffs' construction is adopted, this can never be. I 
am of opinion, the second was an entirely new agreement: That 
the defendants are bound by it, and not by the first, and that the 
judgment of the District Court was right. 

Judgment affirmed. 
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HARLAN against STEWART, Administrator of STEWART. 

IN EEROR. 

A rule to take the depositions of ancient, infirm, and going witnesses, may be 
granted, after an appeal has been taken from the decision of a justice of the 
peace, but before a transcript of his judgment has been filed hi the Court of 
Common Pleas. 

On a writ of error to the Court of Common Pleas of Philadelphia 
county, it appeared that this action wa* originally brought before 
Justice Loughhead, by David Stewart, against Charles Harlan, 
. to recover the sum of thirty-five dollars. Oj% the£2d March, 1826, 
the justice gave judgment for the pledatfff* en the, 29th of the same 
month, the defendant appealed, arid entered into the recognizance 
required by- law. On thq 30th of the following May, he filed a 
transcript of the judgment of the justice ill the office of the protho- 
notary of the Court of Common Pleas. Prior to the filing of the 
transcript, viz. on the 19th pi April, 1826, on motion of the plain- 
tiff's attorney, and affidavit of spejciaj circumstances filed, the court 
granted a rule to take the deposition* 'of ancient, infirm and going 
. witnesses, on twenty-four hours' notice. Due' notice was given to 
the defendant, that the deposition of Freeman Latimer ', a witness 
for the plaintiff, would be taken before alderman Badger , on the 
25th April, 1S26, and at the appointed time, the deposition was 
taken by the plaintiff, ex parte, the defendant not attending, 

On the trial in the Court of Common Pleas, the plaintiff, after 
having proved that a subpoena had issued for the witness, and that 
he was unable to attend, in consequence of illness, offered in evi- 
dence his deposition, taken before alderman Badger, as above 
mentioned. The defendant's counsel objected to its being read: 
but the court overruled the objection, and admitted the deposition, 
which was the error now assigned. 

Hopkins, for the plaintiff in error, referred to the act of the 20th 
ot march, 1S10, sect. 4. Purd. Big. 452. Stotesbury v. Coven- 
hoven, 1 Ball 164. ■• y > ' -j> 

Brewster, contra, TOtSjitoppe&by the court. 

The opinion of the court was deJivered by 

Huston, J. — On the 22dof March, 1826,. Justice Louohhead 

Sive judgment for Stewart against Harlan, the defendant below. 
n the 29th of March, the defendant appealed to the Common 
Pleas, and gave bail according to law, but did not file the appeal in 
the Common Pleas until 30th May, 1826, being the first day of 
the term next after the appeal. 

On the 19th of April, the plaintiff carried a certified copy of the 
judgment of the justice, and of the appeal taken, into the Court of 
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Common Pleas, and an affidavit stating that a material witness was 
about to leave the state. A special rule to take depositions was 
granted: notice of taking the depositions was duly given, and the 
deposition regularly taken. 

At the trial of the cause, the witness had returned to this coun- 
try, and had been duly summoned to attend the trial, but, on proof 
that he was confined to bed by sickness, the deposition was offered, 
and received by the court. 

Among the earliest of our reports, 1 Dall. 164, we find, under 
similar circumstances, a rule granted to take the deposition of a wit- 
ness before the return of the writ And again, in the same book, 
p; 251, this is recognised. If such were not the practice in a seaport, 
intolerable hardship and loss would be the consequence. By the 
fourth section of the act of 20th March, 1810, appeals are to be, in 
court, suhject to the same rules as other actions. There is no good ' 
reason why we should disturb a practice of so long standing in 
that court There is no error in the admission of this deposition 
on the facts stated. 

Judgment affirmed. 



[Philadiuhia, Jattuaby, 25, 1830.] 
BEIDMAN and others against VANDERSLICE and others. 

' IN ERHOR. 

In <u*umfi*ti t or other action upon contract against several defendants, the 
plaintiff cannot enter a nolle prosequi, as to one, unless it be for some matter 
which may be pleaded as a personal discharge. Thus, if a feme covert be 
one of the defendants, a noile prosequi may be entered as to her. 

If an appeal from an award of arbitrators be made without the affidavit re- 
quired by law, the irregularity is waired by the opposite party taking the 
costs out of 'court. 

On a writ of error to the Court of Common Pleas of Philadel- 
phia county, the facts appeared to be these: — 

On the 1st of December, 1827, an action was commenced before 
Isaac Boileau, Esq., a justice of the peaee, by Andrew Vander- 
slice and others, the defendants in error, against Catherine Beid- 
man and Michael Faunce, and Elizabeth his wife, the plaintiffs 
in error, "on a plea of debt or demand arising on contract" The 
claim was for goods sold and delivered. On the 26th of Decem- 
ber, 1827/judgment was rendered for the plaintiffs, from which the 
defendants appealed to the court of Common Pleas, to March Term, 
1828. On the 18th of April, 1828, the plaintiffs entered a nolle 
prosequi, as to Elizabeth Faunce, one of the defendants; and on 
the 11th of the following November took out a rule of arbitration. 
On the 3d of December, 1828, the arbitrators made an award in fa- 
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vour of thfe plaintiffs, from which one of the defendants, on the 
18th of the same month, appealed, paid the costs, and entered into 
the proper recognizance; but filed no affidavit as required by law. 

On the 20th of December, 1828, the plaintiffs obtained a rule on 
the defendants to show cause why the costs paid in on the appeal, 
should not be taken out of court; and on the 27th of the same 
month, they took the costs out of court No further proceedings 
were had until the 12th of January, 1829, when the plaintiffs ap- 
plied to the court for a rule to show cause " why the defendants' ap- 
peal should not be dismissed for trra want of an affidavit, on appeal- 
ing." This rule the court made absolute, and ordered the appeal 
to be dismissed. 

In these proceedings, two errors wtte assigned:— » 

1. That the entry of a nolle prosequi, ds to one of the defen- 
dants, vitiated the proceedings, and the action and judgment could 
not be sustained. 

2. That the Court of Common Pleas erred in making absolute 
the rule to dismiss the appeal, because the plaintiffs had waived the 
irregularity by receiving the costs, and by delay. 

Miles, for the plaintiffs in error, contended, — 

1. That, although in actions of trespass against several, the plain- 
tiff might enter a. nolle prosequi, as to one, yet, in actions arising 
ex contractu, a nolle prosequi, as to one, discharged all; and cited 
1 Peters's Sep. 46. 20 Johns: Sep. 126. 

2. That the plaintiffs having applied for and received the costs, 
without any reservation of right, and having been guilty of unrea- 
sonable delay in applying to have the appeal dismissed, had waived 
the irregularity in taking the appeal. Mayes v. Jacoby, 8 Serg. fy 
Rawle, 526. 

Campbell, for the defendants in error, being desired by the court 
to confine himself to the kst point, said, that, in fact, the money 
was not taken out of court, and it did not appear by the record that 
it was. 

Smith, J., (after stating the facts and the errors assigned,} deli- 
vered the opinion of the court, as follows: — 

As to the first error. It has been long settled, that a nolle pro* 
sequi does not amount to a retraxit, and that it may be entered as 
to a part of the suit, or as to one of the defendants, where the action 
is in its nature joint and several, or where the defendants sever in 
their pleas. Thus, in trespass, or other action founded upon tort, 
the plaintiff may enter it at any time before final judgment as to 
one or more of the defendants, and proceed against the others. In 
truth, it amounts only to an agreement not to proceed in the action 
against the particular person, and is .entered against him for the pur 
pose of obtaining substantial justice. The cases of Pugsley's 
Executors v. Pell and Wife, 20 Jpkns. Rep. 126, and of Minor 
et al. v. The Mechanics' Bank, 1 Peters J s Rep. 74, are express 
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on this point But, in assumpsit, or other action upon contract 
against several defendants, the plaintiff cannot enter a nolle prose- 
qui* as to one, unless it be for some matter which may be pleaded 
in his personal discharges; Such as ne ungues executor, or, in 
England^ a certificate of bankruptcy; because the contract being 
joint, the plaintiff could do no otherwise than bring his action against 
all the parties; and he ought not, by entering a nolle prosequi, as 
to one, or more of the defendants, to prevent those against whom 
he might recover from calling upon the others for a rateable contri- 
bution. Besides, there would be manifest inconsistency in compel- 
ling the plaintiff to join all the parties to such a contract, in bring- 
ing his suit, and allowing him afterwards, in the progress of the 
cause, to sever them by a nolle prosequi. 

The present action was founded on a joint contract; but one of 
the defendants was Elizabeth Fatmcc, a feme covert, who was not 
able to enter into a contract, and ought not, therefore, to have been 
joined. She was never trader any responsibility, nor could she 
ever be called upon for contribution. The coverture was proper 
matter for a plea discharging her from the action, and, consequent- 
ly, the nolle prosequi, as to ber* was perfectly legal. 

We are accordingly of opinion, that the first objection, assigned 
as error, is not sustained. 

It is, however, important to consider, whether the second objec- 
tion be sustainable orjiot, as informal or irregular appeals are of 
frequent occurrence. It Is true, that in this case, the affidavit, re- 
quisite on entering an appeal was not filed or made, and, therefore, 
in this particular, the appeal was not in compliance with the act of 
assembly, which requites, that the party appealing, shall swear, or 
affirm, that " it is not for the purpose of delay such appeal is en- 
tered, but because such party firmly believes injustice has been 
done;" and I am not aware that this precise point haVever been, in 
totidem verbis, decided in this court . Yet, it has 'often been held, 
that irregularities and neglect of the preliminary requisitions of the 
law, in taking appeals, are cured by the acquiescence of the adverse 
party, or by acts which tirere considered as equivalent to a waiver 
of his objection. In Mayes v. Jttcoby, 8 Serg. $ Rawle, 526, it 
was remarked, that there was no difference between an appeal taken 
out of season (as was the* case there) and an appeal taken without 
having paid costs, made the requisite affidavit, or given the proper 
security; and any and all of these, may be waived.. In that case, 
there was a delay of three years. In the case of Cameron et al. v. 
Montgomery, 13 Serg. $ Rawle, 128, the delay was more than a 
year; and in Shank v. Wtgrfel, 14 Serg, fy Rawle, 205, it was 
nearly two years. In each of these cases, it was considered, that 
the appellee came too late with, his objection; though in the first 
cited case, there were other circumstances from which, as well as 
the delay, the defendant's acquiescence in the appeal was inferred, 
such as his pleading to the narr., joining issue, and taking depoai- • 
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tions under rules entered for that purpose. The usual evidence of 
acquiescence and waiver, consists in an unreasonable delay to make 
the objection, or in proceeding with the action, as if no such objec- 
tion existed. The plaintiff, having entered a rule of arbitration be- 
fore the time for putting in special bail had arrived, has been held 
to have waived the special bail. Phillips v. Oliver, 5 Serg. fy 
Bawle, 419: So where he filed a statement, appeared by his attor- 
ney, and pleaded his cause before the referees, he was considered 
as accepting the defendants appearance without bail. Mates v. 
Sitesinger, 2 Serg. fy Rawle, 421. 

The act of the 20th of March, 1810, section 11, provides, that 
no appeal shall be allowed, until the appellant pay all the costs, 
which may have accrued on such suit or action. In the present 
case, the defendants paid the costs into the office of the prothono- 
tary, on taking their appeal, but omitted to make the requisite affi- 
davit. The plaintiffs apply for those costs, and take them out of 
court, and then, after all this, turn round, and ask the court to 
dismiss the appeal, because there is no affidavit. We think, that 
their receipt of the costs was as clear an indication of their intention 
to overlook the irregularity on which their motion was founded, as 
could have been exhibited. Had they purposed to insist upon the 
objection afterwards taken, they ought not to have touched them. 
We are accordingly of opinion, that the objection was waived by 
taking the costs, and that the appeal ought not to have been dis- 
missed. The judgment of the Court of Common Pleas is therefore 
reversed, with directions to reinstate the appeal. 

Judgment reversed. 



[Philadelphia, Jjutcabt 25, 1830.] 

DIEHL against M'GLUE. 

IN ERROR. 

After the jury has been sworn, the plaintiff may, under the act of 21st March, 
1806, amend his declaration, so as to state his cause of action in a different 
manner, but not so as to introduce a new and different cause of action. 

Therefore, when the plaintiff has counted for work and labour done, he cannot 
add a count, setting up a claim for not being employed by the defendant, 
agreeably to a special agreement 

Writ of error to the District Court for the city and county of 
Philadelphia. 

The defendant in error was plaintiff below. 

After argument by Keemle for the plaintiff in error, and Brews- 
ter for the defendant in error, the opinion of the court, (in which 
the point decided is fully stated) was delivered by 

Smith, J. — The declaration is in assumpsit,* mi. contained, ori- 
vol. ii. 2 U 
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finally, the following counts: 1. A count for goods sold and de- 
livered, with a quantum valebant. 2. A count for work and labour 
done, with a quantum meruit. 3. A count for money had and re- 
ceived, and for money paid, laid out and expended. 4. A com- 
mon count, with an insimul computassent. On the trial, after 
the jury were sworn, and after the plaintiff's case was opened and 
some testimony given, the counsel for the plaintiff offered in evi- 
dence the deposition of Benjamin Gidding, which was objected 
to by the defendant's counsel, as inadmissible, under the counts in 
the declaration filed, so far as it introduced another and a new cause 
of action; whereupon the counsel for the plaintiff offered ta file 
an additional count, as an amendment to his declaration, for the 
purpose of giving evidence of the special matters contained in this 
deposition, to the filing of which the defendant objected; but the 
court admitted it, and the defendant excepted. The additional 
count was, in substance, this: — It set forth a special agreement, 
promise and undertaking, by the defendant, to find and furnish the 
plaintiff with constant and continued employment at coach or car- 
riage-trimming, at the rate or price of twenty-five dollars for trim- 
ming gig-bodies, and at fifteen dollars for trimming volants, for 
such length of time as should be mutually agreed upon between 
the parties, and averred, that the said defendant did not furnish and 
provide the plaintiff with constant and continued employment, 
during all the time aforesaid; but neglected and refused so todo 
for the space of three months, and that he could have earned, 
during the said three months, five hundred dollars, if he had been 
found and furnished in constant employment, in the work aforesaid. 
At common law, no such amendment would have been admitted, 
in this stage of the cause; and the only question is, was it admissi- 
ble under the sixth section of our act of the 21st of March, 1806. 
The construction of that act has been frequently submitted to this 
court; it is clear, that amendments under it are not confined to 
mere alterations of form; but that they may extend to all informali- 
ties, which affect the merits of the cause before the court There 
is, however, nothing in the act which authorizes the court to per- 
mit a plaintiff to introduce another and a new substantive cause of 
action; for, as the late Chief Justice Tilghman remarked, such al- 
terations might become instruments of great injustice and oppres- 
sion; nor will a plaintiff, under this act, be permitted so to amend 
his declaration, as to vary the nature of his claim. 4 Yeates, 365. 
If he could do so, the mischief would be immense, and a monstrous 
grievance. If it were allowed to a party, so to amend as to set out a 
new cause of action, a single suit might be a business for life, as was 
correctly said in NewHn v. Palmer, 11 Serg. fy Rawle, 101. In 
the last case upon this subject, Rodrigue v. Curcier, 15 Serg. fy 
Rawle, 83, it was declared, that in construing the act, the court en- 
deavoured to carry its intention into fair effect, and that, where the 
object of the amendment was, not to forsake the matter for which 
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the action was truly and substantially brought, but to adhere to ib 
and effect a recovery on it, an amendment would be allowed; but 
not to enable the plaintiff to recover on causes of action, which he 
had not in contemplation when the suit was brought. I take the 
distinction to be, as established by this court, that the same cause of 
action may. be variously stated, in different counts; but a new sub- 
stantive cause of action cannot, on the trial, be introduced, in the 
shape of an amendment to the declaration. In the case before us, 
the plaintiff asked compensation for work and labour done, and for 
that alone. The defendant's letter of the 29th of October, 1823, 
produced by the plaintiff, clearly shows what this work was to be, 
and the price which was to be given for it. This constituted his 
claim originally; for this he brought his suit and filed his declara- 
tion, which did not give the defendant any notice of the new and 
different cause of action. The amendment which he offered on the 
trial, was to vary the nature of his original demand, and to set up a 
claim on a distinct special agreement, for not being employed by 
the defendant for three months at trimming gig-bodies, at the rate 
or price of twenty-five dollars, and fifteen dollars for volants. The 
case in 4 Yeates, 365, decided in 1807, soon after the passing of 
tKe act, determines, in principle, the present question. We are of 
opinion, that the plaintiff was not entitled to the amendment, and 
that the judgment of the District Court should, therefore, be re- 
versed. 

Huston, J. — In this case, I think the amendment was allowable 
on principle and on authority, independent of the act of 1806. This 
amendment was admissible before the jury were sworn. It is the 
practice to allow an amendment now, after the second term, (though 
it was not formerly) when the cause of action is substantially the 
same. 2 Tidd 9 s Prac. 754, 755. Before the end of second term, 
you may add a count for an entirely different cause of action, if it is 
one which can be founded on the writ, and joined with the former 
counts. 

What is meant by the same cause of action? Not the same con- 
tract laid in the same way: for there the redundant counts will be 
struck out (at the cost of the attorney, in some cases) but the varia- 
tions in the manner of stating the cause of action must be substan- 
tial. 1 Chitty PL 392, 393. 

The true criterion is, whether it is the same cause of controversy 
which is stated in the additional count; for if it is the same contract 
or controversy, it must be laid differently, or the new count is use- 
less. If it is the same contract, or same injury, the party may, in 
a new count, lay it in a new way, to correspond with the proof and 
merits of the case. 8 Serg. 8? Rawle, 287, Cassellv. Cooke, and 
11 Serg. 4- Ramie, 101, Newlin v. Palmer. If he adhere to the 
same ground of controversy, he may add a count*Bubstantially dif- 
ferent from the former. 2 Serg. fy Raiole, 1, Cunningham v. Day. 
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And fully on this point 15 Serg. fy Rawle, 81, Rodrigue v. Curcier, 
a declaration on a policy against perils of the sea, &c. amended by 
adding a count for loss by barratry. lb. page 83. 

I do not agree that the act of 1 806 does not extend the right of the 
court to allow amendments, as well as the time of the amendment 

In all cases where any suit has been brought in any court of re- 
cord within this commonwealth, the same shall not be set aside for 
informality, if it appear that process has been issued, in the name of 
the commonwealth against the defendant, for money due, or for 
damages by trespass or otherwise, as the case may be; that said 
process was served by the proper officer, and in due time; nor any 
plaintiff nonsuited for informality in any statement or declaration 
filed, or by reason of any informality in any plea; but when, in the 
opinion of the court, such informality will affect the merits of the 
cause in controversy, the plaintiff shall be permitted to amend his 
declaration, or statement, and the defendant may alter his plea, or de- 
fence, on or before the trial of the cause; and if, by such alteration, 
the adverse party is taken by surprise, the trial shall be postponed 
until the next term. The word informality has been laid hold of: 
to me it seems it must be understood in a very broad and extended 
sense; it is to be of such kind as to affect the merits of the cause m 
controversy, and it may be of such extent as to change the matter 
trying so far, at least, as to take the adverse party by surprise, and 
require a postponement of the cause. 

The matter in controversy here was this: the plaintiff had, at the 
instance of the defendant, gone to Havanna, and worked for the de- 
fendant several months; the dispute was, how much was due, and 
this depended on what was the contract. The plaintiff filed the 
common counts; not because he had no special contract, but because 
he did not know be could prove one. A man came from Savanna 
who could prove the contract, and the court allowed a new count, 
stating the same controversy, the same hiring; but instead oi* quan- 
tum meruit, a special agreement for a certain price per job, and an 
engagement to pay for lost time, if not constantly employed. To 
me it seems it was the same controversy; the same general cause of 
action; the same voyage; the same work, but at a fixed price, and 
the additional agreement to find constant employment, and is within 
the spirit of the act, and the decisions of this court above cited. 

I will just add, in 1 Binn. 588, Gratz v. Phillips, the writ 
and declaration charged the defendant as bailiff and receiver of 
plaintiff, and the court permitted a new count to be filed, in which 
the plaintiff was described as surviving partner of 2?., and his interest 
as having been held jointly with a certain B. deceased. 

So in 8 Serg. fy Rawle, 444, Shannon v. Commonwealth, in a 
suit on a sheriff's bond, the plaintiff was allowed to add new breaches 
after the jury was sworn. 

Judgment reversed. 
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STOUT and others against The COMMONWEALTH. 

IN ERROR. 

A suit upon an administration bond, may be arbitrated under the act of the 20th 
of March, 1810. 

If a party appear by counsel before arbitrators, and do not object to the want 
of proof ot the service of the rule to arbitrate, at the time of their appoint- 
ment, he cannot avail himself of the objection, on a writ of error. 

WaiT of error to the Court of Common Pleas of Northampton 
county. 

.In the court below, this was an action of debt on an administra- 
tion bond, brought in the name of the Commonwealth of Pennsyl- 
vania against John Stout, Caspar Mersh, and Henry Miller. . The 
declaration was in the common form, in debt on a bond, dated the 
19th ot February, 1824, in the penalty of six hundred dollars. The 
defendant craved oyer of the writing obligatory, and the condition 
thereof, which was granted in fuec verba. The bond, a copy of which 
was filed, contained the usual conditions of administration bonds. 

The defendants pleaded performance, to which the plaintiff re- 

?lied, that they had not performed, and set forth several breaches, 
'hese breaches were assigned on the 14th of May, 1827, and on the 
same day, the plaintiff entered a rule, declaring a determination to 
have arbitrators chosen. On the day designated in the rule, arbitra- 
tors were chosen, but the defendants did not attend, and no proof 
was made of the service of the rule on them. 

On the 23d of June, 1827, the arbitrators made the following 
.report: — 

" On the day, and at the place within appointed, the arbitrators 
within named met, and John Stout and Caspar Mersh, two of the 
defendants, appeared by their counsel, James M. Porter, Esq. ob- 
jected to the jurisdiction of the arbitrators, to their being sworn in 
the case, or taking any cognisance of the matter submitted to them, 
it being an administration bond, &c. The arbitrators, however, after 
hearing the objection, proceeded to the investigation of the matters 
brought before them; and having been duly sworn, according to 
law, and proof having been made to. them by the oath of John G. 
Eberts, of the legal service of notice on all the defendants, they now 
find for the plaintiff the sum of six hundred dollars, being the pe- 
nalty in the administration bond, upon which this suit has been 
brought, together with the costs of suit." 

On the return of the record to this oourt, six errors were assigned 
in the proceedings below, but on the argument, the points were re- 
duced to the following two:— 
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I* That an action on an administration bond could not be sub- 
mitted to arbitration, under the act of assembly of the 20th of 
March, 1810. 

2. That there was no proof of the service of the rule to arbitrate 
previous to the appointment of the arbitrators, who were chosen in 
the absence of the defendants. 

•71 M. Porter, for the plaintiffs in error. 

1. Though the first section of the act of assembly of the 20th of 
AfarcA,1810, Purd. Dig. 16, declares, that all civil suits may be sub- 
mitted to arbitration, yet this court has decided, that only those 
cases are within the purview of the act, in which judgment can be 

S'ven for a specific sum or thing. 'Jones v. Stralton, 4 Serg. fy 
awle, 76. In Mann v. Jilberti, 2 Binn. 195, it was held, that a 
cause removed by Certiorari, cannot be arbitrated. In Hill v. 
Crawford, 8 Serg. $ Rawle, All, it was said by Forward, argu- 
endo, and not denied by Foster, the opposite counsel, that a suit on 
an official bond is not embraced by the arbitration law. The tenth 
section of the act of assembly, makes the award of arbitrators a lien 
on the real estate of the defendant, and it would certainly be very 
oppressive, if an award for the whole penalty operated as a lien, 
when only a small sum might be really due. The lien, too, is inde- 
finite, for the act continues it until the award shall be reversed on 
appeal. The eleventh section directs the prothonotary, if an appeal 
should not be entered, to issue an execution to carry the award into 
effect, which cannot be done if the award be for the penalty, which 
is not the real sum due. If a suit on an administration bond can 
be arbitrated, the arbitrators must, according to the principles laid 
down in Jones y. Stratton, determine every matter in dispute be- 
tween the parties, and give an award for the amount to which the 
party complaining is entitled, and not an award for the penalty, 
which is merely preliminary, and decides nothing. 

2. By the third section of the arbitration law, the prothonotary 
is directed to act for the absent party, but proof must first be made 
of the service of the rule upon him, which was not done in the pre- 
sent instance. This objection is not obviated by the fact, that two 
of the defendants appeared before the arbitrators, for they did so 
only to object to their proceeding in the case; but the third did not 
appear, and his interests are not to be affected by the appearance of 
the other two. 

The court declined hearing Scott, who was to have argued for 
the defendant in error. 

PerCuriam. — The penalty of an administration bond, is to secure 
the performance of covenants; but the breaches may as conveniently 
be tried by arbitrators, as breaches in an action for a penalty in ar- 
ticles of agreement, to which that tribunal is indisputably compe- 
tent The celerity with which a lien may be obtained, would be an 
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argument in favour of the jurisdiction. But the case being plainly 
within the letter, can be excluded from the purview only by some 
overpowering circumstance, palpably inconsistent with the scope 
of the act of assembly, and the principal object in view; nothing of 
which appears. As to the other exception, want of service of the 
rule to arbitrate, or what is the same thing, want of proof of it at 
the time of choosing the arbitrators, was not urged before the arbi- 
trators, although the defendants appeared by counsel; so that having 
been waived there> it cannot be urged here. 

Judgment affirmed. 



[Philadelphia, Jasuabt 25, 1830.] 
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SAVOY and SALTER against JONES. m «» 

IN ERROR. 

A., cestui que trust, tenant for life, under a post nuptial marriage settlement, 
erected a building daring her coverture, against which a person who fur- 
nished the bricks, filed a claim under the act of March 17th, 1806, " securing 
to mechanics and others, payment for their labour," &c Upon this claim 
a Scire Facias was issued against A., and B., her husband, who was entitled 
to a contingent remainder for life under the settlement, and C, who, under 
the settlement, was trustee for A. and those in remainder and reversion. A., 
B., and C, appeared to the Scire Facias, and pleaded to issue; but before the 
trial, A. died, and B., her husband, became tenant for life under the settle- 
ment Held, that notwithstanding B. became entitled in remainder upon the 
death of A., the lien, created upon the building by filing the claim, continued 
to bind against the remaindermen and reversioners, and was not confined in 
duration to the life interest of A., who erected the building. 

The persons, or description of persons enumerated in the act of assembly of the 
17tn of March, 1806, " securing to mechanics and others, payment for their 
labour, "&c are not alone entitled to the remedies provided therein; but any 
person, without distinction, employed in furnishing materials for, or in erect* 
ing or constructing any house, or other building, is within the meaning of the 
act, and may file a claim, and thereby affect the house or building. 

Upon a writ of error to the District Court for the city and county 
of Philadelphia, the case was this: — 

A Scire Facias was issued against the defendants below, upon a 
claim filed in the office of the prothonotary of the District Court for 
the city and county of Philadelphia, on the 15th day of November, 
1817, in these words: — "Robert W. Jones, of the city of Phila- 
delphia, files this, his claim, for materials furnished, to wit: for 
bricks delivered by himself and servants at, and to be used in the 
construction of a certain three storied back building, adjoining and 
attached to, and immediately in the rear of a certain brick house, 
situate on the south side of Pine street, in the city aforesaid, be- 
tween Sixth and Seventh streets from the Delaware river, num- 
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bered 174, in the tenure, at the time the said bricks were delivered, 
of Sarah Salter, and adjoining ground then, or lately, of John 
Gest and ■ M'Jldams; which said bricks were furnished and 
delivered since the passing of the act of the general assembly of the 
commonwealth of Pennsylvania, entitled, * an act, securing to me- 
chanics and others, payment for their labour and materials, in erect- 
ing any house or other building, within the city or county of Phi- 
ladelphia? passed the 17th day of March, 1806, and within six 
months preceding the date of filing this claim, to wit: in the months 
of May and June, in the year 1317, and on the furnishing and de- 
livering and carting of which, there remains due and unpaid to the 
said Robert W. Jones, the sum of three hundred and ninety-three 
dollars and ninety-six cents, lawful money of Pennsylvania, with 
interest Wherefore, to secure payment of the said sum of money, 
the said Robert JV. Jones, agreeably to the provisions of the act of 
assembly aforesaid, files this, his claim, in the office of the protho- 
notary of the District Court of the city and county of Philadelphia, 
and declares the said sum to be a lien on the said building. 

"Robert W. Jones. 
"Philadelphia, Nov. 15th, 1827. " 

The writ of Scire Facias was issued against Samuel Salter, 
Sarah Salter, his wife, and Francis Savoy, trustee for Sarah 
Salter, Samuel Salter, and those in remainder and reversion; but 
Sarah Salter having died before the trial, which took place March 
27th, 1827, her death was suggested by Jones, the plaintiff, and the 
issues joined between Savoy, Samuel Salter, and Jones, only were 
tried by the jury. The pleas to the Scire Facias, upon which the 
issues so tried were joined, were, payment, with leave to give the 
special matter in evidence, and non assumpsit. 

The plaintiff, on the trial, read the claim filed, to the jury, to in- 
form them of the subject matter in dispute between the parties; and 
then read in evidence a deed, dated August 29th, 1809, between 
Samuel Salter and Sarah Salter, of the one part, and Francis Sa- 
voy, of the other part, by which, (among other parcels of real es- 
tate,) "All that two story brick messuage or tenement, and lot or 
piece of ground, situate on the south side of Pine street, between 
Sixth and Seventh streets from Delaware, in the said city of Phi- 
ladelphia, containing in front, or breadth, on the said Pine street, 
fifteen feet, and extending in length or depth, southward, one hun- 
dred feet; bounded on the north by the said Pine street, and on the 
east, partly by a three feet wide alley, extending southward from 
Pine street, thirty-six feet, and partly by ground of Mary Rqjeay, 
on the south, by ground late of White Matlack, and on the west, 
by a two story brick house and lot of Mary Rojeay, subject to a 
rent charge of sixteen dollars;" (being the premises and lot men- 
tioned in the said claim filed,) were conveyed to the said Savoy, "his 
heirs and assigns, for ever; but nevertheless, to and for the several 
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uses, add upon the several trusts, &c:, declared of, and concerning 
the same; that is to say, to the use of the said Sarah Salter, and 
her assigns, for and during the term of her natural life, without im- 
peachment of waste: And from and immediately after the determi- 
nation of that estate, by forfeiture or otherwise, to the use of the 
said Francis Savoy and his heirs, during the life of the said Sarah 
Salter, in trust, to preserve the contingent uses, and other estates 
herein after limited, from being defeated or destroyed, and for 
that purpose, to mako entries, or bring actions, as occasion shall re- 
quire; but nevertheless, to permit and suffer the said Sarah Salter 
and her assigns, to receive and take the rents, issues, and profits 
thereof, to and for her own use, during her life; and from and after 
the decease of the said Sarah Salter, to the use of the said Samuel 
Salter, if he shall survive her, for and during the term of his na- 
tural life, without impeachment of waste: And from and immedi- 
ately after the determination of that estate, by forfeiture or other- 
wise, to the use of the said Francis Savoy and his heirs, during the 
life of the said Samuel Salter, in trust, to preserve the contingent 
uses and estates, herein after limited, from being defeated or de- 
stroyed, and for that purpose, to make entries, and bring actions, 
as occasion shall require; but nevertheless, to permit and suffer the 
said Samuel Salter, his heirs and assigns to receive and take the 
rents, issues, and profits thereof, to and for his and their own use, 
during his life: And from and after the decease of the said Samuel 
Salter, to the use of his children, in fee, and in default of such 
children, to the use of Sarah Salter, her heirs and assigns, for 
ever." The said deed further recited, that the settlement contained 
in it, was made "only upon the condition of the said Sarah Salter, 
not recovering at any time hereafter any dower, or thirds, out of the 
real and personal estate of the said Samuel Salter." And it was 
further understood and agreed, between the said parties to it, "that 
the receipts of the said Sarah Salter, are to be good and effectual 
in law, and the rents, issues, and profits of the said messuages, or te- 
nements, are not to be subject to the debts, control, or engagements 
of the said Samuel Salter." The plaintiff also read in evidence the 
deposition otJohn Powell, who said, "that he was by profession 
a bricklayer: That about nine years ago, he was employed by Sa- 
rah Salter, now deceased, (23d of December, 1826,) in the erec- 
tion of a brick building of three stories, in the rear of house No. 174, 
on the south side oiPine street, between Sixth and Seventh streets 
from the Delaware. The bricks used in the building were sent by 
Mr. Jones; he was the man we used to send to, when we wanted 
bricks, and he came to us half a dozen or a dozen times at the build- 
ing, to inquire what kind of bricks, and what quantity we wanted. 
Mrs. Salter employed me in this work, and paid me. She was the 
contracting party. I made my contract with her. He, (Mr. Sal- 
ter,) however, was there towards the latter part of the time, and 
made the final payment on my bill. He has the receipt of witness 
VOL. II. 2 X 
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for the last or final payment. Mrs. Salter had paid him previously, 
from time to time along, as this deponent wanted money. The de- 
ponent thinks the quantity of bricks received from Jones, at that 
building, was forty thousand, perhaps more. Mrs. Salter told me 
she got these bricks from Mr. Jones. The bricks were higher in 
price at that time, than at present; they were, a few years before 
this building, as high as ten dollars a thousand. I do not recollect 
exactly the price in 1817. Rather higher in the spring than at other 
seasons. This building was put up some time after April. Mr. Sal- 
ter lived in the Pine street house all the time we were doing the 
work. The man who hauled the bricks was a witness before the 
arbitrators. The work, the brick work, was measured after it was 
put up, to ascertain the quantity. Mrs. Salter frequently said she 
had to pay Mr. Jones for these bricks." 

Being cross-examined by the defendant's counsel, the witness 
M id: — "This house stands right back of the main building, but 
does not join it; twelve or fourteen feet between them; maybe 
twelve or fourteen feet, may be more. Consists of two buildings, 
with distinct chimneys between the two; three stories high; two 
separate entrances, or doors. I cannot say how long we had been 
at work when Salter appeared. I do not recollect whether it was 
said, that he was up town, or in the western country all the time; 
nor whether it was then, or afterwards, Mr. Salter said he was in 
the western country. I worked for her afterwards. These bricks 
came, they said, from near Schuylkill. I know Jones said they 
came from some where out by Schuylkill. I do not know that 
Jones was a brickmaker. I do not recollect Jones saying any 
thing in relation to Peter Bob. I think Salter gave me a note 
for the balance due on the building, which note was paid. All the 
erection was under one roof. 1 think there was no partition wall 
between them; there was no fence between the building and the 
house on Pine street. The house was topped out all but the chim- 
neys, when Mr. Sailer first appeared. I believe Mrs. Salter paid 
me money every week. I worked for Mrs. Salter afterwards, viz. 
at the corner of Library and Fourth streets, and corner of Fifth 
and Walnut streets, and at other times; she paid me on these occa- 
sions — made the contracts with me. He never paid me only the 
balance, as I before stated. The chimney was between the divisions. 
If there was any partition wall, it is likely we run up scaffold high, 
and then built the scaffold on it. No parapet on the roof — a single 
pitched roof." And having given the aforesaid evidence, the coun- 
sel for the B&id Jones rested his case. 

• The counsel for the defendants below then gave in evidence a 
general assignment, dated the 22d of October, 1816, made by Peter 
Bob, of the city of Philadelphia, brickmaker, of all his estate, real 
and personal, to the said Robert W. Jones, Samuel Salter, and 
Daniel Shuttle, reciting, that Shuttle and Jones were bound in a 
replevin bond to the sheriff of the city and county of Philadelphia, 
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into which they had entered at the instance of Peter Bob, against 
whom, in (he action in which the bond was taken, judgment had 
been obtained for four hundred and seventy-five dollars: That Bob 
was indebted to Salter in one hundred and seventy-five dollars; 
and also, to five of his working men in the sum of two hundred and 
fifty-five dollars; and, that he had agreed to transfer all his said es- 
tate for the benefit of all his creditors, after the demands aforesaid, 
•mounting to nine hundred and fifty dollars, were paid; and convey- 
ing all his estate to be applied, first for that purpose, and also, to 
pay the further sum of three hundred and sixty-eight dollars, shortly 
to become due, to Hanson Waters, for the rent of a brick-yard, 
then occupied by Bob; and after satisfying the assignees, labourers, 
and Hanson Waters, to divide the remainder of the trust fund 
equally among all such of the creditors of Bob as should sign those 
presents. 

The defendant's counsel then offered Samuel C. Elfrey, a wit- 
ness, who testified as follows: — " I hauled them bricks from South 
street and Front street from Schuylkill to the building. I saw 
there a Mrs. Salter. I delivered them to Mrs. Salter. I hauled 
them with three carts. There was not more than forty thousand 
two hundred bricks, or thereabouts. Jones paid me for the haul- 
ing. I never hauled bricks for Jones to any other building or 
place. I cannot say I saw any other person there than Mrs. 
Salter. 9 ' 

Being cross-examined, he said: — " I did know him, Peter Bob, 
right well. These bricks were hauled from a yard there, not ex- 
actly in the kiln. Bob and two young men helped to count them, 
and helped to load them. I do not know what Jones was. He said, 
he, Peter Bob, owed him money; he went security, and took these 
bricks and sold them. I did not hear any thing about rent and a 
landlord." 

And also, John Hinehilwood, who testified as follows: — "Mr. 
Jones and Samuel Salter called on me one morning. I rented a lot of 
Salter; they wanted to lay a kiln of bricks on part of my garden. I 
save liberty to do it if they would take them away; for this 1 received 
five dollars from Jones, and five dollars was deducted from the rent 
when I paid Salter. The bricks came, and some time after, Jones came 
with four carts, on purpose to take the bricks. I went to look for 
Salter, who was in the country, and got Salter. I saw them to- 
gether, and then the bricks were taken away. I understood Jones 
took them away; he was present waiting on the carts; he said he 
was taking them to Mrs. Salter. I could not say there was a kiln; 
but there was a very large quantity. This was ten years ago, or 
thereabouts. 1 saw him there once at least, and considered him to 
be Peter Bob, along with Jones. I had some conversation with 
Bob and Jones. They were ill-pleased with me, because I had no 
business to stop them; which I did, because Salter told me so to 
do. They did not say Salter had nothing to do with the bricka. I 
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cannot tell who carried them away after that Jones was a fringe- 
weaver. He was an Englishman. 79 Upon his cross-examination, 
he said: — " The lot was corner of Eighth street from Schuylkill and 
Walnut street I do not know where Peter Bob's brick-yard 
was." 

The defendants further produced Samuel M. Solomons and 
Charles Culnan, to show, that the building did not correspond 
with the description of it in the claim filed; but their testimony is 
here nowise material. 

The counsel for the defendants then requested the court to charge 
the jury, 

"1. That'alien binds not a building beyond the duration of a 
life interest in the land, upon which any building is erected, under 
a contract with the tenant for life; and that the interest of a remain- 
derman, whether for life or in fee, will not be affected by any pro- 
ceeding under it, after the interest of tfie tenant for life is deter- 
mined. 

" 2. That no persons, or description of persons, can file a Ken, 
other than those enumerated in the act of assembly of the 17th of 
March, 1806; and that unless they, the jury, believe, from the evi- 
dence in the cause, that Jones, the plaintiff, was a brickmaker, he 
could not file a lien." 

But the court refused so to charge, and charged the jury as fol- 
lows:— 

Barnes, Judge. — " There are questions of law, which at first I 
intended to dispose of; but the facts have been strongly pressed by 
the defendants' counsel, and if the case is with them on the facts, 
recourse to matters of law is unnecessary. I have determined, 
therefore, to put the case to you on the facts. This is a Scire Fa- 
cias. [Here he stated the nature of the action, and the parties.] A 
point of law is made, that Sarah Salter being dead, the lien is gone. 
For the purposes of this discussion, I shall say the law is qot so; 
though there may be something in it, because the reversioner is not, 
perhaps, to be affected; but I tell you for the present, the law is not 
so — the lien continued. Now for the facts. That the plaintiff de- 
livered these bricks to the carter, is most certain: That they have 
not been paid for by Sarah Sqlter, is most evident It is said, 
that the plaintiff is not entitled to recover, because the property is 
joint property, and if so, the plaintiff cannot recover. If Jones sold 
these bricks, and they were sold in that character of trustee, the 
funds belong to the creditors of Bob, and Jones cannot divert the fund 
from its legitimate course to himself. The assignment was made on 
the 22d of October, 1816, to Jones, Salter, and Shuttle, and if the 
trustees accepted the trust, the plaintiff cannot recover; but if the co- 
assignees agreed, that Jones should take them in his separate cha- 
racter, then he might file a lien, and might recover; but there ought 
to be few presumptions in such a matter. These bricks were taken 
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from a yard near South street Jones said these bricks were given 
to him by Bob, for a debt he owed him. Iq case you believe this 
property passed to the trustees under the assignment, he cannot 
recover; but he may, if the property did not pass, &c, and he may, 
if you believe he took out of the fund these bricks, with the con- 
sent of his co-trustees, for his own use, and as his separate pro- 
perty. Upon the other point, I say, that a person who is not a 
brickmaker, may file a lien under our lien laws.' 7 

Upon this charge, to which the defendants excepted, the jury 
found a verdict for the plaintiff. 

The plaintiffs in error assigned the general errors, and the fol- 
lowing specific errors: — 

" 1. That the Court below refused to charge the jury, that a lien 
binds not a building beyond the duration of a life interest in the 
land, upon which the building is erected, under a contract with the 
tenant for life, and that the interest of a remainderman, whether for 
life or in fee, will not be affected by any proceeding under it, after 
the interest of the tenant for life is determined. 

€t 2. That the Court below refused to charge the jury, that no 
persons, or description of persons, can file a lien, other than those 
enumerated in the act of assembly of the 1 7th of March, 1606, and 
that unless they, the jury, believe, from the evidence in the cause, 
that Jones, the plaintiff below, was a brickmaker, he could not file 
a lien." 

Ingraham, for the plaintiffs in error. — The act of assembly of 
March, 1806, Purd. Dig. 545, is a very loosely worded law, but 
no construction of it has been called for, going so far as that contended 
for in this instance. It certainly did not contemplate, nor does it pro- 
fess to do so, making any alterations in the rights of persons to their 
own property, independent of any interference by contract on their 
part A mere trespasser, a guardian, or other fiduciary, could not 
afleet the title of an infant, ifeme covert, or a lunatic, by a breach 
of trust; and the argument for the plaintiff must go that length, if 
it be worth any thing. 

The reversioner cannot prevent the tenant of the particular estate 
from building a house during the continuance of his interest; and 
to subject the reversion to a lien creditor's sale, is making the re- 
versioner virtually pay the debt' Suppose a lot let upon ground 
rent, with the usual clause of re-entry by the ground landlord, and 
the usual covenant by the grantee, that he will build a house to secure 
the payment of the ground rent, and a re-entry made by the land- 
lord for non-payment of ground rent, could a lien creditor sell his 
estate for a lien said to be created on the building by the grantee, 
whose estate is gone by the re-entry? Such a decision would strike 
at the root of all property. 

The construction, however, of this act, has been settled by deci- 
sion. The case of Kline v. Lewis, (Ing. on Insolvency, 242. ) Lyle 
v. Ducomb, 5 Binn. 585, in principle, decide this case. There, 
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Lyle sold under his bond, and took the proceeds of the mortgaged 

S remises in preference to the lien creditors; but he certainly might 
ave recovered the land from Ducomb, by ejectment upon his 
mortgage, and no lien creditor could have disturbed his title to the 
pledged land so acquired, any more than he could the proceeds of 
the sale. 

As to the other point This act was passed for the benefit of me- 
chanics and persons who furnished materials for houses, or labour. 
The words of the act are not broader than the spirit There is an 
enumeration of those by trades and callings, who are intended to be 
protected, and the protection is extended, by the next paragraph, 
not generally to every one, but to others employed in furnishing 
materials, &c. ; that is, other persons, whose business it is to fur- 
nish, &c, not the world at large. 

Upon what other principle is the well-established doctrine, that 
journeymen cannot file a claim to be sustained; the words cover 
them; yet, the question has been tried and acquiesced in. Cobb v. 
Traquair, Dist. Ct. Dee. 1819, 859. Frank. Inst. Jour. Vol I. p. 
97. So of paper-hangers, stainers, and plumbers. Surely a paper- 
hanger, who completes the wall, is as much employed in the con- 
struction of a house, as the plaisterer, who puts a single coat of 
plaister on it. 

The act of the 24th of March, 1818, Purd. Dig. 547, in relation 
to curb-stone, decides the intention of the legislature. There was a 
a decision against the claim, (Leiper v. Smith, Frank. Inst. Jour. 
% 96,) and the act was passed to remedy it, by giving a lien, though 
the curb-stone is as much part of a city house, as a copper kettle* is 
of a brew-house. Gray v. Holdship, 17 Serg. fy Rawle, 413. 

The words are, to #< any person furnishing," &c; and yet, the 
act of the 83d of April, 1829. (Pamph. Laws, 301,) gave a lien 
expressly to the City, for curbing and furnishing curb-stone; 
though the words of the act of March 24th, 1818, are certainly wide 
enough to include them. 

Scott, contra. 

The opinion of the court was delivered by 

Gibson, C. J.— The object of the legislature was to enable the 
mechanic or materialman, to follow his labour or materials into the 
building, which is pledged for the price without regard to the es- 
tate of the owner. Did the lien proceed from a contract with the 
owner, the argument drawn from the apparent injustice of permit- 
ting a tenant for life to affect the estate of the remainderman, who 
was not a party, would not be destitute of plausibility. But there 
is no real injustice in the matter, the owners of the several parts of 
the fee, being proportionately benefitted; and it is consequently 
just, that the whole should bear the burden. But there are many 
cases in the law, in which an estate in remainder, is subject to the 
acts of the particular tenant The lien, however, arises from the 
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credit having been given, not to the owner, but the building; and 
in a decisive majority of cases, the labour or material, is furnished to 
master builders, who have no interest in the ground: so that the con- 
struction contended for, would frustrate the object of the legislature 
nearly altogether. The remaining point is attended with still less 
difficulty. A lien is given in general and comprehensive terms, to 
every one without distinction, " employed in furnishing materials for, 
or in the erecting, or constructing," of any house or other building; 
and I cannot imagine why none but regular dealers in the article, or 
workmen bred to the particular craft should have the benefit of it 
We have mechanics who can turn their hand to any thing; and 
there is the same reason for hypothecating the product of a brick- 
layer's labour, for wages earned as a carpenter, as there would 
be for wages earned in his proper vocation; and a dealer pro hoc 
vice, would seem to be as much within the reason of the law, as if 
he had no other business. The law may not, on the whole, be a be* 
neficial one, even to the peculiar objects of its protection; still, it is 
entitled to a reasonable construction, and we cannot doubt, that the 
plaintiff is entitled to the benefit of it. 

Judgment affirmed. 

m 
[Philadelphia, Jajtoabt 25, 1830.] 

The Case of FIELD'S Estate. 

A promise to pay a specialty debt, which has been discharged by a certificate 
of bankruptcy, does not revive the original debt, as a debt bv specialty. The 
original debt is merely a consideration, which renders the new promise 
available. , 

Appeal from the decree of the Orphans' Court of Philadelphia 
county, on the settlement of the account of Joseph Field, adminis- 
trator of John Field, deceased, and the distribution of the assets 
among the creditors of the said intestate. 

The auditors to whom this case was referred, made to the Or* 
pbans' Court a report, of which the following part only is material: 

" The auditors further report, that John Field, the intestate, was, 
on the 8th day of March, 1804, discharged under the bankrupt 
law of the United Slates, and regularly obtained his certificate of 
having conformed in all things to the provisions of the act of con- 
gress on that subject: That the specialties or bonds, on which Messrs* 
West and Yarnall claim, are both dated previous to that time; 
but, in relation to the claim of William West, the auditors were 
satisfied that the intestate, after his discharge re-assumed the said 
debt and continued to make payments on account of principal and 
interest, until the 15th April, 1823: That an amicable action of 
debt was entered on said note in the District Court for the city and 
county of Philadelphia, to September term, 1819; and that, on 
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the 8th of May, 1820, John Field, the defendant, delivered to the 
plaintiff certain promissory notes oi David Kendrick, (which notes 
have not been paid) as a collateral security for the balance due on 
the said note, and took a receipt for the said collateral security, 
particularly describing the original sealed note. The auditors, con- 
ceiving that these circumstances amount to a re-sealing and delivery 
of the original note, have allowed the same as a specialty. The 
claim of E. and E. Yarnall, is on a bond dated February 21, 
1T99, of John Field, in favour of Nicholas Wain and William 
Wilson, guardians of Joseph Head, Ellis Yarnall and Samuel 
Coates, conditioned for the payment of three thousand dollars, with 
interest, in the following proportions, to wit: one thousand dollars 
to Nicholas Wain and William Wilson, one thousand to Ellis 
Yarnall, and one thousand to Samuel Coates. In relation to this 
.claim, it appeared in evidence, by the testimony of Ellis Yarnall, 
one of the original obligees, who assigned his interest in this de- 
mand to the claimants, at one of the meetings of the auditors, that 
immediately before, or just after the discharge of John Field under 
the bankrupt law, he informed the witness he had placed notes in 
the hands of his friends to meet this debt: That, several years after, 
(the money not having been paid) the witness again applied to John 
Field, and was then informed by him that he had a judgment against 
the estate of Daniel Williams, on which execution had been is- 
sued, and the real estate of the defendant, situate in the Neck, levied 
on and sold by the sheriff, and purchased for the use of said Field: 
That the title of Williams was disputed, but he had brought a suit 
against the person in possession, and, in case he recovered the land, 
he would pay this debt. The witness was not certain whether he 
was to pay it out of the money to be received for the said land, if it 
was recovered, or not. The intestate offered, if the witness was 
not satisfied with this, that he would make an assignment of the suit 
to him. He also stated that there were other lands of D. Williams, 
on which he had levied his execution, and he had no doubt that, out 
of these lands, enough would be received to pay this debt. A few 
days previous to the last of June, 1823, the witness again urged 
John Field for payment; he answered, he always considered Da- 
niel William^ property ought to pay this debt, because the origi- 
nal security was on it, though the money was for his, John Field's, 
use; he levied his judgment on that estate, and would pay out of it 
The original bond was accompanied by a mortgage of John Field 
and wife, on property which descended to her from her father, Da- 
niel Williams, but which was sold by the sheriff, and the whole of 
the proceeds appropriated to the payment of prior incumbrances. 
The property in the Neck levied on and sold by the sheriff, as the 
property of Daniel Williams, contained eighty-seven acres, one 
quarter and twenty perches; it was purchased by Joseph Clark, for 
John Field, and conveyed to Field on the 18th day of April, 1818. 
On the 24th of April, 1813, Field conveyed a part of it (nine acres, 
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three quarters and twenty-seven perches) to Stephen Oirard, in 
consideration of the sum of three thousand dollars, but whether he 
ever obtained possession of the remainder, or any part of it, the au- 
ditors had no evidence. Conceiving this to be a promise to pay 
out of a particular fund, the auditors have allowed the amount 
proved to have been received from that fund by John Field, with 
interest; but as there was no evidence of any re-sealing or delivery 
of the bond, they have allowed it as a simple contract debt." 

To this report, the following exceptions were filed: 

"1. That the auditors have erred in not allowing the claim of 
the above named Ellis H. 9 Edward and Charles Yarnall, as- 
signees of Ellis Yarnall and Samuel Coates, who sujvived Nicho- 
las Wain and William Wilson, as a specialty debt, the same 
claim being founded on a bond made and executed by John Field, 
the above named intestate, in favour of Ellis Yarnall, Samuel 
Coates, Nicholas Wain and William Wilson, which bond bears 
date the 21st of February, 1799. 

"2. That the said auditors have further erred in calculating the 
interest from the 24th day of Jlpril, 1818, instead of calculating 
from the day of the date of the said bond, when it commenced, al- 
lowing a credit for the payments of the interest which have been 
made, and which are indorsed on said bond, until the interest should 
amount, together with the real debt, payable by the condition of 
the said bond, to a sum equal to the penalty thereof, or until the 
day the auditors signed the report." 

Decree of the Orphans' Court, pronounced by Kino, Presi- 
dent: 

" The exceptions to the report of the auditors, raise two ques- 
tions for the decision of the court. First, Whether the exceptants 
are specialty creditors? Second, From what period is interest to 
be calculated upon the debt? The facts are few and unequivocal. 
John Field, the intestate, on the 2d February, 1799, executed a 
bond to Nicholas Wain and others, conditioned for the payment 
of three thousand dollars. On the eighth of March, 1804, the bond 
being due and unpaid, Field obtained his certificate as a bankrupt, 
under the existing act of congress of the United States. There is 
no evidence in the cause, that Wain and others, ever proved their 
debt under the commission, or received any dividend of the effects 
of the bankrupt. On repeated occasions, between the time of his 
bankruptcy and his death, which took place in ■ 

Field promised the exceptants to pay this bond as soon as he 
could realize funds from a particular source, to which he referred. 
Before his death, the property from which he contemplated payment 
came into his hands. The auditors have considered the claim of 
the exceptants as arising from simple contract, and not as a bond 
debt, and have allowed interest upon it from the 24th February, 
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1818, the day upon which Field received three thousand dollars 
from a purchase of part of some land recovered by him, and which 
was the source from which, when rendered available, he promised 
payment to the exceptants. The questions involved in this case lie 
in a narrow com pas?, though the result of their decision is of coo* 
siilerable pecuniary interest to the parties. It is unquestionable law 
that a promise made by a bankrupt to pay a debt barred by his cer- 
tificate, again subjects him to a legal liability for its payment The 
only dispute appears to be, whether it revives the old debt, or 
whether the old debt is a good consideration for the new promise. 
It seems, in practice, that declarations are framed upon either and 
both these views, and have been equally sustained. Trueman v. 
Fenton, Cowp. 544. Cooke B. L. 526, Selwyn N. P. 272, 1 
C kitty, 40. 8 Mass. Rep, 127. 4 Johns. Rep. 36. 14 Johns. 
Rep. 178. Corny n on Cont. 427. All these cases have arisen 
from original parol contracts, where no settled rule of pleading was 
interfered with, by either mode of declaring. When, however, a 
debt, due before bankruptcy, arose from a specialty, it is difficult to 
understand how any other than an action upon the specialty could 
be sustained against the bankrupt in the event of a new promise. It 
is a rule as firmly settled as any in the law, that assumpsit will not 
lie upon a promise to pay a debt secured by specialty, unless upon 
a new consideration. Landis v. Urie 9 10 Serg. fy Rawle, 321. 
Cowp. 129. 1 Dallas, 208. 1 Bac. Ab. 257. Assumpsit ', A. 
Upon a promise, then, after bankruptcy, to pay a bond debt, and 
where the only consideration for the promise is the old debt, the 
promisee must recover on his bond, or he cannot recover at all. 
This view of the subject would seem to go far towards supporting 
the doctrine contended for by the exceptants. But the technical 
rules of pleading are only important so far as they serve to illustrate 
principles, and the question before the court must depend for its 
solution upon what is the legal effect of bankruptcy upon antecedent 
debts. Considered with reference to a subsequent promise of pay- 
ment made by the bankrupt, my view of the statutes of bankruptcy 
and limitations is, that they are but legal exemptions, which, if 
judicially interposed, relieve a party from obligations otherwise en- 
forceable in law, and subsisting in morality and good conscience. 
If the party entitled to avail himself of the exemption, either ex- 
pressly waives it, or tacitly, as by omitting to plead it, it is 
the same with reference to the claim which is the subject of contro- 
versy, as if these statutes had never operated on it Before the 
waiver the obligation was imperfect; a subsisting right, the remedy 
for which was arrested by positive law, from reasons of general 
convenience; by it, right and remedy are reunited, and the obliga- 
tion becomes complete. These are apparently the views of the Chief 
Justice, as expressed in. Jones v. Moore, 5 Binn. 577. He says 
that a debt barred by the statute of limitations is not extinguished; 
that it remains due in conscience, and, in some respects, at law; for, 
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if the defendant omits to plead it, he is considered as having waived 
the benefit of it, and the plaintiff may recover against him. In the 
recent case of Willing v. Peters, 12 Serg. fy Rawle, 177, the same 
doctrine is considered as applicable to the case of bankruptcy. In- 
deed the language of the court, in this case, goes far towards the 
decision of that before us. ' No recovery,' says the Chief Justice, 
4 can be had against the bankrupt; yet, by the common sense and 
feeling of mankind, the debt exists, until it be actually paid.' The 
necessity of pleading bankruptcy, (Chit ft/, 474) is strong evidence 
that it is viewed as only affecting the remedy. If this is correct 
doctrine, and 1 do not doubt it, the present question is settled by it 
Nicholas Wain and others were the just bond creditors of John 
Field. By law their remedy against him was destroyed, although 
their right, abstractedly considered, remained unimpaired. He vo- 
luntarily, as he could lawfully do, removed this legal bar, and in 
doing so remitted the exceptants to all their original rights. In the 
opinion of the court, the first exception is sustained. 

u The question of interest I can scarcely consider as open, after 
the decision of the Supreme Court in the case of Schultz's Appeal, 
11 Serg. fy Rawle, 182. There a bond creditor of an insolvent 
estate was allowed interest upon his bond to the time when the as- 
sets were apportioned. The exceptants are entitled to interest upon 
their bond, until principal and interest equal their penalty, which 
is all they ask for. Upon this principle the auditors will settle the 
interest account. The report of the auditors is set aside, and re- 
committed to them, with directions to report a new distribution, 
according to the principles of this decree." 

Exception to the Decree of the Orphans 9 Court 
"That the said court have admitted E. H. and E. Yarnall to 
a claim upon the fund in the hands of the administrator, as spe- 
cialty creditors, when they were no more than simple contract 
creditors. " 

W. Smith, for the appellants. — The preference given by law to 
specialty creditors, both in England and in this country, is no fa- 
vourite in courts of equity. The origin of this preference cannot be 
traced, nor can any good reason be given for it. In England, the 
courts distinguish between legal and equitable assets, and whenever 
they can, make an equal distribution. In New York, t)\e same 

{ principles have been adopted. Field, who had received an abso- 
ute discharge from his debts,, afterwards, unknown to his other 
creditors, promised to pay a particular creditor, who now attempts 
to sweep off every thing. His claim is highly inequitable, and the 
court will lay hold even of technical means to do equal justice. The 
bond debt having been completely discharged by the bankrupt law 
of the United States, (Story's Laws of U. S. 744) it could not, 
from its very nature, be revived, except by the same solemnities 
which gave it existence. No case can be found in England to 
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support the doctrine contended for on the opposite side, which is 
strong negative evidence against it The only cases to the point are 
Seabury v. Mart son, 2 Penn. Rep. 702, and Ludlow v. Vancamp, 
2 Hals.113, both of which are against it. The cases which may be 
cited to show that a new promise revives the old debt, are not to 
the purpose. They are all cases of simple contract debts, and debts 
barred by the act of limitations, where the debt itself was not dis- 
charged, but the remedy taken away. All these decisions turn upon 
the form of pleading, the idea of the old debt being revived by a 
new promise, being resorted to to support the declaration. There 
is no case in which the court had occasion to look to the nature of 
the debt itself. 

Bouvier, contra. — Both parties being entitled to payment, if the 
assets be sufficient, they have equal equities; and the court must de- 
cide this cause upon legal principles. A discharge under the bankrupt 
law is not payment, and nothing short of payment will absolutely 
discharge the debt. It cannot be called payment, because nothing 
is paid, and, consequently, the debt is not extinguished. If it were 
extinguished, a new promise would be nudum pactum, which is 
not pretended. Such a discharge is merely an exoneration from 
liability, until the debtor thinks proper to resume it; it is a bar to 
the remedy, not to the right. It makes the debt voidable at the 
option of the debtor, who may plead his certificate or not, according 
to his pleasure. It is aptly said, by one of the judges in one of the 
New Jersey cases cited on the other side, that a debt like this has a 
body and a soul, and though the body be dead, the soul lives, and 
the moment it is breathed again into the body, it brings it to life. 
Not only numerous cases, but all the precedents show that it is the 
old debt, which is to be recovered by virtue of a new promise, and 
not a debt, the consideration of which is a new promise. If the 
original debt be revived, it is, of course, revived in its original 
character. 1 Chit ty PL 473. Lord v. Shaler, 3 Conn. Rep. 131. 
Levy v. Cadet 9 17 Serg. fy Rawle, 128. Jones v. Moore, 5 Binn. 
577. 1 Chitty PL 40. 1 Cooke's Bankt. Law, 526. 1 Selw. 
N. P. 272. Maxim v. Morse, 8 Mass. Rep. 127. 

The opinion of the court was delivered by 

Gibson, C. J. — It seems to be agreed that a debt discharged by 
a certificate of bankruptcy, is a valid consideration for a promise. 
How this opinion came to be adopted, I am at a loss to imagine. 
Contracts are made in reference to the existing laws which tacitly 
become a part of the stipulations of the parties; so that the creditor, 
looking to the possibility of the debtor's bankruptcy, indemnifies 
himsel? for the risk in the enhanced price of his commodity; and 
standing his own insurer, he cannot, even in conscience, object to 
bearing the loss. Beside, having taken the benefit of the commis- 
sion, at the expense of all the bankrupt's remaining prospects, he 
elects to receive in full satisfaction exactly what the law allows him, 
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and absolves the bankrupt from further obligation, either in honour 
or conscience. The only debt to which this is inapplicable, is that 
of a loan, originating in pure benevolence. But a promise to pay 
an antecedent debt, would be a positive breach of faith to those who 
had given credit on the foot of the certificate. But, whatever we 
may suppose the law ought to have been, it is settled by a train of 
decisions not now to be questioned, that a debt discharged by a cer- 
tificate of bankruptcy, is an available consideration for a new pro- 
mise. Still the new promise, and not the old debt, is substantially 
the meritorious cause of action, although it may be treated diffe- 
rently in the pleadings. The form of the declaration was doubt- 
less produced by a notion which long prevailed, that a debt, al- 
though barred, might nevertheless be revived, by any acknow- 
ledgment which amounted to a waiver of the bar. This notion is 
now exploded, both here and in England; it being held almost 
universally, that a recovery can be had only on a new promise, of 
which an acknowledgment of indebtedness may be evidence. Still 
the anomaly of declaring on the old promise remains. There is, 
however, but one case in the English books in which an opinion 
was intimated that a specialty might be revived by parol. The 
question could not arise on the statute of limitations, which has no 
effect on specialties; and cases of presumption, from length of time, 
are not to the purpose. There, an acknowledgment of the debt ope- 
rates as evidence, not of a new promise, but to rebut an inference 
of payment; consequently, the recovery is of the old debt, the re- 
medy having never been barred, or even suspended. But had the 
notion now pressed on us received countenance, it would have given- 
rise to frequent litigation, in cases of bankruptcy; yet we find, in 
the English books, the solitary case of Jllsop v. Brown, Dough 
192, in which Lord Mansfield undoubtedly intimated that a bank- 
rupt's acknowledgment of the debt might render him liable on his 
bond, as on a new contract This, however, was said with appa- 
rent hesitation, and at a time when the doctrine of revival under 
the statute of limitations was at its meridian. 

Such, then, being the state of the English decisions, how stands 
the matter nearer home? In Jones v. Moore, 5 Binn. 573, our 
own court, I believe, led the way in returning to a rational construc- 
tion of the statute of limitations, by holding that the acknowledg- 
ment of debt barred by it is not a revival of the debt, but evidence 
of a new promise. I pretend not to speak with certainty, but I am 
not aware that any court of a sister state had preceded it It is 
more to the purpose, that the doctrine now prevails generally, if 
not universally; and thus it stands as to debts by simple contract, 
under the statute of limitations. In Ludlow v. Vancamp, 2 HaU 
sted, 113, the Supreme Court of New Jersey was divided in opinion 
on the question whether a bond barred by their statute of limita- 
tions, was even a consideration for an express promise to pay it, no 
doubt being entertained by any of the judges, that the plaintiff was 



Digitized by VjOOQIC 



358 SUPREME COURT IPhiladetphio, 

(The Case of Field's Estate.) 

without remedy, on the bond itself. I have found no other case 
where the debt was originally due by specialty, and but the case of 
Maxim v. Morse, 8 Mass. 127, where it was by record; and there 
it was held that a judgment from which the defendant had been dis- 
charged by a certificate of bankruptcy, might, by a subsequent pro- 
mise, he made the foundation of an action of debt Thus we see 
that, against this case and Jllsop v. Brown, are arrayed all the de- 
cisions in England and this country; and how does the question 
stand on principle? A bond is not the debt itself, but evidence of 
it; and, although there may be a duty independent of the instru- 
ment, yet a subsequent promise ought not, one would think, to pre- 
clude the party from showing an original want of consideration, 
even at law. Beside, it is impossible to conceive how an instru- 
ment can regain its. properties, once lost, except by a repetition of 
the solemnities from which it originally derived them; and nothing 
is clearer than that a promise to pay, is not a new delivery. The 
argument is, that a waiver of the bar estops the obligor from taking 
advantage of it, so that the bond necessarily stands before the court 
on original grounds. There undoubtedly is such a thing as an 
estoppel in pais; but it is always by an act done, such as partition, 
entry, livery, acceptance of rent, or of an estate. Beside, no estop- 
pel is to be taken by inference or argument, even in pleading. It 
ought to be a precise affirmation of that which makes the estoppel, 
which this promise is not; and the doctrine, although beneficial in 
many respects, is not to be extended to new cases. I am, there- 
fore, of opinion that the debt in question is not entitled to rank as 
a specialty. 

Huston, J. dissented. Smith, J. concurred with Gibson, C. J. 
Rogers, J. and Tod, J. did not hear the argument, and took no 
part in the judgment. 
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[Philadelphia, Jajtuaby 25, 1830.] 

IWITMER and others, against SCHLATTER, and one hundred 
and sixty-seven others. 

A plea in abatement, alleging that there are others liable with the defendant, 
does not admit the existence of any contract whatever, the new parties being 
conditionally named, to enable the defendant to connect them with whatever 
contract may be proved. It operates no further than to preclude an objec- 
tion, for want of parties a second time; but the plaintiff is nevertheless bound 
to prove his case against all who are named, as if there never had been a pro- 
ceeding to ascertain them. 

Against those who pleaded, the record is evidence that all who are alleged to 
be partners, are so in fact; but all others must be proved to be partners in the 
ordinary way. 

If an individual enter into a contract with a company, doin£ business under ar- 
ticles of association, one of which provides for an application to the legislature 
for a charter, which is afterwards granted, the style and general organisa- 
tion of the association continuing the same, the responsibility of the company 
as partners is not changed by the act of incorporation, unless the express con- 
sent of the party who contracted with it be given, notwithstanding the act of 
incorporation declares that all contracts made by the association shall be at 
obligatory on the same, and on the other parties thereto, as if they had been 
made subsequently to the act of incorporation; and that it shall be lawful for 
the corporation and the parties to maintain actions to enforce the perform- 
ance thereof, as fully and effectually as if the same had been made by, or with 
the corporation. 

This cause having been tried at iVfat Prius, a verdict was ren- 
dered on the 13th of February, 1829, in favour of the plaintiffs, 
for ten thousand three hundred and twenty-four dollars and forty- 
two cents, subject to the opinion of the court upon the whole evi- 
dence. 

The facts, so far as they are material to the elucidation of the 
points decided, were these: On the 16th of August, 1817, Wil- 
liam Schlatter, Condy Raguet, Benjamin Warner, John M. 
Price and Simon Gratz, who sty led themselves the contracting com- 
mittee of the Philadelphia and Pittsburg Transporting Company, 
authorised their agent, Thomas Harper, to contract with the plain- 
tiffs, David Witmer, David Witmer, Jun. John Witmer and 
Jacob Witmer, for the transportation of goods from Downings- 
town to Harrisburgh. On the 12th of December, 1817, two con- 
tracts in writing, between the plaintiffs and Thomas Harper, agent 
for the managers of the Philadelphia and Pittsburg Transporting 
Company, were executed, by each of which the plaintiffs bound 
themselves in the penalty of thirty-five thousand dollars, to provide 
horses, harness and drivers, and attend to the transportation of goods 
between Downingstown and Harrisburgh, making themselves re- 
sponsible for all damages occasioned by the unfaithfulness, neglect, 
or want of skill of the persons they might employ. For this they 
were to receive one hundred and eighty dollars per mile in quarter- 
ly payments, on each contract, for a line of wagons going and 
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coming every thirty-eight hours. The contracts were to take effect 
on the 1st of April, 1318, and continue until the 1st oi April, 1819. 

The plaintiffs, after having given in evidence the contracts on 
which the suit was brought, and testimony to prove performance 
on their part, gave in evidence the articles of association of the 
Philadelphia and Pittsburg Transporting Company, and the 
book of minutes of the managers, which were produced by the de- 
fendants on notice. The articles of association were entered into 
on the 20th March, 1817. The eighth article was in these words: 

"Article 8. The board of managers shall be a committee to 
make application to the legislature for a charter of incorporation for 
this company, and shall, in due time, prepare a plan therefor, to be 
submitted to a general meeting of the stockholders for their appro- 
bation." 

By an act of assembly, passed the 19th of March, 1818, the com- 
pany was incorporated, the style, articles of association, and ge- 
neral organization of it continuing the same as before. The second 
section of the act of incorporation was as follows: — 

"Sect. 2. And be it further enacted by the authority aforesaid, 
That all the joint stock, and all the estate, property and effects, real, 
personal, and mixed, and all the evidences thereof, and vouchers, 
and other documents whatsoever, belonging to, held, or claimed by 
the said association at the time of passing this act, shall be, and the 
same are hereby transferred to, and vested in the corporation here- 
by ^created, absolutely and completely to all intents and purposes; 
and the articles, rules, and regulations heretofore entered into by 
the said association, and not inconsistent with the provisions of this 
act, shall, so long as they remain unaltered and unrepealed, be va- 
lid and binding on the members thereof; and all contracts whatso- 
ever, made and entered into by, or with the said association, shall 
be as obligatory upon the same, and upon other parties to the said 
contracts, to all intents and purposes, as if the same had been made 
and entered into subsequently to this act of incorporation: And it 
shall be lawful for the said corporation, and for the parties to any 
such contracts, to maintain actions at law, and otherwise enforce 
the due performance thereof, as fully and effectually as if the same 
had been originally made by, or with the said corporation." 

The plaintiffs also offered in evidence the record of a former suit, 
brought upon the same contracts, by the same plaintiffs, against 
William Schlatter, Condy Raguet, Benjamin Warner, John M. 
Price, and Simon Gratz, and the plea in abatement therein filed, 
averring, that the promises and undertakings in the declaration 
mentioned, (if any such were made,) were made jointly with others, 
whose names were given. The defendants objected to the admis- 
sion of the record, but the court permitted it to be given in evi- 
dence, and! at the request of the defendants' counsel, noted the ob- 
jection. 
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The defendants gave in evidence letters from the plaintiffs, re* 
latisg to the contracts, and receipts given by them at different times, 
viz. on the 1st oiJuly and 15th of October, 1818, and the, 5th of 
January, and 8th of May, 1819, for monies pud to them on ac- 
count of their contracts with the defendants* 

Kittera aad T. Sergeant, for the plaintiffs. 

1. The admission of the record in evidence was immaterial, as 
the partnership was fully proved without it; but it ought to have 
been received. The plea was the declaration and admission of the 
parties, and evidence against themselves. 4 Stark. 1072, 1074. 
2 W. Bl 947, 1 Vin. 89. Witmer v. Schlatter, 15 Strg. $ 
JSawle. 150. 

2. The plaintiffs did not know who composed the company. 
They contracted with those who stipulated to be responsible; those 
who were personally engaged. The contract once made, must re* 
tain its original character, unless the contrary be expressly agreed. 
It is not to assume one form or another, as contingencies arise, 
unless it be inserted in the contract, that it shall be subject to such 
alterations. The original contract was with the company as indi- 
viduals, and the act of assembly could not shift the responsibility 
from the partnership to the corporation, without the assent of 
the plaintiffs. That assent was never given, so far as appears from 
the evidence, for it certainly cannot be inferred from the letters 
and receipts of the plaintiffs. All their acts were in pursuance of 
the original contract, and with those who ftrere the proper organs 
of the company, both under the articles of association, and the act 
of incorporation. 

JBinney and Chauncey, for the defendants. 

1. The plea was not admissible for any purpose. The parties 
given by it, are different from the parties to this suit. Only five of 
the present defendants were parties to the abated suit. The names 
in the declaration are different from those in the books, so that the 
case was not made out by the books alone. They were the books of 
a corporation, and not of a partnership. 1 Phill. Ev. 222, (242.) 
Sweeting v. Turner, 10 Johns. Rep. 216. 1 Chitty PL 41. 

2. The defendants are not liable in any event, the plaintiffs having 
adopted the corporation in discharge of the association. The original 
contract was merged, with the assent of the plaintiffs, in the re- 
sponsibility of the corporation. It was entered into, in the first 
instance, upon the basis of corporate responsibility, for it is irra- 
tional to suppose the plaintiffs did not know every thing relating to 
the association with whom .they were contracting, at least, so far as 
related to themselves. They were consequently aware, that the 
eighth article provided for an application to the legislature for a 
charter. This provision formed part of the contract, and that the 
plaintiffs considered their agreement as transferred from the asso- 

vol. ii. 2 Z 
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ciation to the incorported company, is fully proved by their subse- 
quently corresponding with it, and giving receipts to it as such. 
They were at least bound to elect between a partnership and a cor- 
porate responsibility , and if they intended to hold the defendants 
as partners, they should have declared that intention. 

The opinion of the court was delivered by 

Gibson, C. J. — The nature of this particular plea in abatement, 
is misapprehended in supposing, that to show the parties, the de- 
fendant must necessarily show the contract; and that in a second 
action, the record is evidence, at least, against all who pleaded, not 
only of partnership, but of the whole case, The extent of the de- 
fendants 9 allegation is best determined by the nature of the mischief 
which the plea was devised to remedy. Previous to Rice v. Shute, 
5 Burr. 2611, the omission of a joint contractor, was a ground of 
nonsuit. The defendant folded his arms till the plaintiff made out a 
case, by proving the contract as laid, when, if the defendant suc- 
ceeded in showing additional parties, the plaintiff failed on the prin- 
ciple of variance, as he still does where too many are joined; or he 
failed by proving too much, if he showed a contract with more than 
were named in the writ But in no case, was the defendant bound to 
prove a contract with any one, or any other substantive part of the 
plaintiff's case. The hardship was, that the plaintiff being ignorant 
of the proper parties, was foiled as often as a new joint contractor 
was disclosed; and to remedy it, Lord Mansfield did what? Sim- 
ply required, that objection for want of parties, should be pleaded 
in a way to prevent a repetition of it, or waived altogether. This, 
then, being the nature of the mischief, and the extent of the remedy, 
what change has it produced in the order and effect of the proof? 
The plea neither asserts nor admits the existence of any contract 
whatever, the new parties being conditionally named, to enable the 
defendant to connect them with whatever contract may be proved. 
The order of proof, therefore, is the same that it was when the 
matter was tried on non assumpsit; and the plaintiff fails to main- 
tain his part of the issue, unless, as formerly, he proves a cause of 
action in the first instance. The proceeding was not devised to re- 
lieve him from the burden of any part of his case, or to give him 
any other advantage than a certainty of proceeding in a new action, 
without further objection for the same cause, either from those who 
pleaded or those who were subsequently joined. A successful plea in 
abatement, therefore, operates no further than to preclude an objection 
for want of parties a second time. But giving the plaintiff the benefit 
of that, he is nevertheless bound to prove his case against all who 
are named, as if there never had been a proceeding to ascertain them. 
Against those who pleaded, the record is undoubtedly evidence, 
that all who were alleged to be partners, are so in fact; but although 
the fact of partnership may be established by the separate admis- 
sions of all, it cannot be by the admissions of less than all, for the 
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plain reason, that a confession is competent to affect none but him 
who made it Then, conceding, that the plea in abatement was com- 
petent evidence of partnership, as regards some of the defendants, 
and that, had there been evidence of that fact against all, proof of a 
contract with the firm, would have been proof of a contract with all; 
yet, against many of the defendants, not parties to the former ac- 
tion, there was no evidence of partnership whatever; consequently, 
the verdict is not to be sustained. It is not an argument, to say, 
that on strict rules of evidence the plaintiff may be baffled for ever. 
It is an undoubted defect in our judiciary, that it is incompetent 
to afford facilities. for the attainment of justice, which are univer- 
sally, had elsewhere. As long as the legislature shall withhold the 
powers of a Court of Chancery, for the discovery of facta and cir- 
cumstances to found an action at law, so long must the hardship, 
felt in this particular instance, endure without a remedy. We ean- 
not wrest the law from its purpose, to cure an evil, the remedy for 
which, is not within our province. 

The remaining point is more substantial. I do not understand it 
to be contended, that the members of the company were not, at 
first, individually bound. But the articles of association were framed 
with a view. to eventual incorporation; and it is assumed, from this 
circumstance alone, that the parties treated on the basis of an under- 
standing, that the character of the contract should follow that of the 
association. There is not a spark of evidence, that the provision for 
incorporation was known to the plaintiffs; nor, were that otherwise, 
had they reason to suppose, that in conferring corporate powers, 
the legislature would meddle with vested rights. It is, indeed, 
supposed, that he who deals with a company, is bound to know the 
principles on which it is constituted; in so much, that he ipso facto, 
agrees to contract according to the conditions of the articles. So 
differently is the law held in actions against joint stock companies, 
both here and in England, that the stipulations in the articles, 
have never been allowed to exempt the members from, liability be- 
yond the joint funds, or to restrain their responsibility to third per- 
sons, on the general principles of partnership. It was, indeed, 
intimated, by Justice Platt, in Skinner v. Dayton, 19 Johns. 
Rep. 513, and by one of the judges of this court, in Hess v. Werts, 
4 Serg. fy Rawle, 361, that partners may limit their liability by an 
explicit stipulation between them and the party with whom they 
contract, but that such a limitation is never a matter of silent infe- 
rence. "But stipulations of th is kind," says the learned commen- 
tator on •American law, " are looked upon unfavourably, as being 
contrary to the general policy of the law; and it would require a 
direct previous notice of the intended limitation, to the party 
dealing with the company, and Wis clear understanding of the terms 
of the limitation. " 3 Kent's Com. 5. Without such direct notice, 
therefore, the question of assent to the articles, is not one of fact, 
but of law. Then, without any previous assent by the parties to be 
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affected, the legislature has thought proper to declare, that "all 
contracts whatsoever, made and entered into by, or with the said as- 
sociation, shall be as obligatory on the same, and on the other par- 
ties to the said contracts, to all intents and purposes, as if the same 
had been made and entered into subsequently to this act of incor- 
poration: And, it shall be lawful for the said corporation, and for 
the parties to any such contracts, to maintain actions at law, and 
otherwise enforce the due performance thereof, as fully and effectu- 
ally, as if the same had been made by, or with the said corpora- 
tion." It might be said, that this does not expressly absolve the 
members from individual liability, but enables their creditors to sue 
them or the corporation, at their election. But the legislature, M 
seems to me, manifestly intended to- substitute the responsibility of 
the corporation exclusively; to do which, without the a ss en t of all 
parties, it was altogether incompetent Such a law would be in 
direct contravention of the provision in the Federal Constitution, 
which interdicts the impairing of contracts.. What evidence is there, 
then, that the plaintiffs subsequently agreed to release the defendants 
and accept the corporation as their debtor. They received monies 
due on the contract, from the treasurer of the corporation, and cor- 
responded with its agents and members, with a view to future en- 
gagements. No organic change had, however, been made by the 
act of incorporation, the officers and their functions being the same, 
and they received their money from the hand whose business it would 
have been to pay it under the articles of association; so that, if the 
mere receipt of money were to prejudice them, they never could have 
been paid at all. For the rest, it is obvious, that a recognition of 
the corporation for prospective purposes, is not a retrospective ad- 
mission of the validity of provisions in the act of incorporation, not 
at all necessary to corporate existence. To bind the plaintiffs, their 
assent to this particular provision, whether precedent or subsequent, 
ought to be direct and unambiguous. We are, therefore, of opinion, 
that the parties to the contract are personally liable; but for the in- 
sufficiency of the evidence of partnership, as to some of the defen- 
dants, a new trial is awarded. 

Huston, J.— The material facts are, that about the 1st oiJlprily 
1817, a number of persons associated under the name of "The 
Philadelphia and Pittsburg Transporting Company. " The ob- 
ject was, to increase the facility and despatch of carrying goods 
between the two places named. On the 1st of •tfprf/, managers 
were elected, a contracting committee appointed, and soon after an 
agent A great number of people subscribed for shares in the com* 
pany; but whether all subscribed before, or some after the contract 
with the plaintiffs, was not proved. On the 12th of December, 1817, 
a contract was entered into between the plaintiffs and the agent of 
the company, in writing, by which the plaintiffs agreed to furnish 
horses and drivers, and to carry from JDoumingstown to Harris 
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burgh. Articles of agreement, stating the objects and plans of the 
company, were agreed on the 1st of April*, 1817; and the eighth of 
those articles stated, distinctly, the intention of the company, to 
endeavour to procure a charter. We must take it, that those who 
entered into a contract with the agent of the transporting company, 
knew who the company were, or, at least, as many of them as sa- 
tisfied him; and as much of the objects of the company, as was ne- 
cessary to make the contract a rational one — they were bound to 
know so much. By the contract, no labour was to be performed 
until the 1st ot April, 1818. On the 19th of March, 1818, the 
company was incorporated, and the name and articles of the com- 
pany continued the same as before incorporation. 

The plaintiffs brought a former suit against the seven managers* 
The defendants in that suit pleaded in abatement, that the contract, 
if any was made, was not with the defendants alone, bat with them, 
and one hundred and sixty-seven others, and named the others. Is- 
sue was taken on this plea, and a trial, and verdict, and judgtbent for 
the defendants. This suit was then commenced, and again a plea in 
abatement, as to one name, was put in, (see 15 Serg. c> Rawle, 150,) 
and overruled. 

After the jury was sworn in this cause, the plaintiffs offered in 
evidence the record of the first suit, containing the plea in abate- 
ment, which had in k the names of all, or most of the defendants 
in this suit; this was objected to, and admitted, and this admission 
was the first subject of discussion in this court. 

A range, wider than necessary to be followed here, was taken id 
the argument The plaintiffs insisted, that it was evidence conclu- 
sive against all the defendants, or, if not, prima facie against all; 
or, if not, conclusive against those who had pleaded that plea in abate- 
ment The plaintiffs further said, if it was not evidence, yet, as the 
articles of agreement were afterwards read without objection, and 
all the names were subscribed to them, the illegality of reading this 
record against those who were not parties to the first suit, was cured 
by giving legal evidence afterwards, fully proving the same thing. 

The defendants denied, that the record was admissible for any 
purpose; or that the names at the foot of the articles of agreement 
were proved or read, or that they made out the case, if read. 

The assertion, that a record is not to be read in evidence, except 
against parties or privies, is too narrow. Some exceptions were 
admitted, as the record of conviction of the principal, in order to 
show that an accessory may be tried; judgments in rem., and mat- 
ters of public right, as tolls and common. 

There are many other exceptions in daily use. 

1. In making out a title in ejectment, the plaintiff shows a judg- 
ment against A., execution and sale to the plaintiff, and gives this 
in evidence, to prove a title in himself against B., the defendant in 
ejectment; and yet he, B., was no party to that judgment against 
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2. In cases where a party may sue one of two persons, but not 
both; after suing one, the plaintiff sues the second, who gives in evi- 
dence the first suit, to prove the election. 

3. Where he may sue several, but can get but one satisfaction. 
The plaintiff sues A., and levies his money by execution, and after- 
wards sues B.; B. may give in evidence the first record, though no 
party to it, to prove that the plaintiff is already satisfied. 

> 4. In ejectment, a defendant may give in evidence a title in t 
third person; but it must be a valid, subsisting title, not one 
abandoned, or barred . by the act of limitations. After giving 
such title, in evidence, he may give in evidence an ejectment ver- 
dict and judgment in favour of the owner of that title, not to prove, 
that it is a good title, but that it is not abandoned by the owner, or 
barred by the act of limitations. 

5, So, a verdict and judgment against a master, is evidence in a 
suit by him against his servant, who committed the trespass, but not 
conclusive. So, a verdict and judgment of eviction, by a person 
warranted against his warrantor, which may be conclusive if notice 
has been given to the warrantor, or not conclusive, if there has 
been no notice; still, it is evidence to prove the fact of eviction. In 
short, where the verdict and judgment are on the same matter, and 
are pleaded or offered in evidence, as conclusive in the suit trying, 
the record is not admissible, unless between the same parties, or 
those in privity with them. But where a fact forms part of the proof 
of a claim, or of a defence, and that fact can be proved by the record 
of a suit, it may be so proved, as in the cases put above, and in some 
others. So, when a plea in abatement was pleaded, in the cause now 
trying, the record of the former suit was evidence to prove the fact, 
that a plea in abatement had been pleaded once before to the same 
demand, against some of the present defendants. 

I think it was evidence of a solemn admission by those who 
pleaded that plea in abatement, that they formed a part of those now 
sued, who made the contract declared on, if such a contract was 
made. The plaintiffs are not bound to prove all the defendants to 
be contractors, by one witness or one kind of proof; and I think 
this was admissible as respected those who pleaded it, and no further. 

As to whether the same thing was proved by the articles of agree* 
ment, I think there was a misunderstanding at the bar, and perhaps 
on the bench, in consequence of it; both parties supposing the case 
as against all the defendants, proved by the record of the first suit 
When the articles were offered to be read, the defendants did not 
object to the reading of them, unless the signatures were proved. 
Being then read, and no objection made, the judge considered the 
whole, including the signatures, admitted. I say, I suppose this 
was the oase. The same mistake will not occur at another trial 
Whether the articles, when all the signatures are proved, will sup- 
port the plaintiffs' case, I cannot now say. 

There were other grounds of defence discussed, of serious im- 
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portance. The contract certainly wis made before the incorpora- 
tion: whether with them as a company or firm, having partner- 
ship property, or as this company was composed, generally byone 
member of another mercantile or manufacturing firm, signing the 
name of his firm; whether any of the frm was bound except him 
who signed, unless something more was done, was not discussed; 
but at the time the contract was made, an act of incorporation was 
contemplated. I have said, the plaintiffsare bound to know something 
respecting a company with whom they contracted. * A company en- 
ter into articles and appoint an agent; they propose to do a certain 
business in a certain way: he who contracts with their agent shall 
not shut his eyes and say that he did not know any thing of them 
or their plans or designs. In point of fact, no man ever does enter 
into such a contract as the present without full inquiries and minute 
information. I would then take it, the intention to procure an act 
of incorporation, and the fact that one had been procured, was either 
to be taken by us as known to the plaintiffs before they did the 
work; or if not so, is a fact to be submitted to a jury who may try 
the cause again. All the labour was performed for the corporation, 
none of it for the company, before the act of incorporation. 

If we say, the fact that they intended to become incorporated was 
known ta the plaintiffs when they contracted, or that it was known 
to the plaintiffs before they performed the labour, that the company 
was incorporated, and the labour, with such knowledge, was per- 
formed, not for the individuals, but for the corporation, in my 
opinion, the individuals are not liable. I use the word, company, 
in relation to the situation of the parties, before the act of incorpo- 
ration, and! the word, corporation, I apply to them afterwards. 
Though the contract was with the company, no work was perform- 
ed for the company. On what principle, then, can they be sued 
for the services performed not for them, but for others. In point 
of fact, as well as of law, the company and corporation were com- 
posed of different persons. After the act of incorporation, the shares 
of those who neglected, or refused to pay, were forfeited. If- the 
plan had succeeded, were they bound to pay, though they could 
not receive? It is true, a man may bind himself to pay for work 
to be performed for another; but this must distinctly appear, or he 
is not bound. A man may contract with a mechanic to build a 
house on a lot, at some future time; before that time he sells the lot. 
The mechanic knows this; the purchaser furnishes the materials, 
and makes payment to the mechanic. Can he, if the purchaser 
fails, go back and recover from the first contractor, who got no 
benefit? Would it not be left to a jury to say whether the contract 
with him who sold was at an end, and a new one made, express or 
implied, with the present owner of the lot, and if they found such 
new contract either express or implied, would any tribunal permit 
the mechanic to renounce that, and recover from one who got no 
benefit? 
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I have said this much independent of the act of incorporation, 
which enacts as follows: 

I His Honour here read the second section of the act] 
do not say, if a contract had been made by the company, and 
executed by the contractor for the company, before the incorpora- 
tion, that this act would release the individuals, or that it would not 
This is not that case. But I do say, that where a contract is execu- 
tory, and not yet commenced, an act of assembly may render it 
unlawful to perform it in any way; or it may direct, that if per- 
formed, it shall be in a way different from that agreed on. Both 
these have been done in acta relating to banks, and rightly done. 
Again, if the legislature can change the property of a company, or 
can take it from the individuals, and vest it in the corporation, can 
it not transfer the contracts relating to that property, and the lia- 
bility on those contracts, and place them on the same body who 
have become owners of the property, and who will have the benefit 
of the contract? Can it take away the property, and take away all 
benefit from contracts to be performed, and leave those liable who 
have not the property,- and do not derive benefit from the perform- 
ance of the contracts? Those who say the last is constitutional, 
and the first not, must have strange notions of the meaning of that 
word. 

If a consignee of goods engages a carrier to bring them to him, 
he is liable for the price of carriage; but if the vendor follows the 
carrier, and stops the goods in transitu, and receives them from 
the carrier, he, and not the consignee, must pay the carrier. This, 
by common law, which is common sense and justiee. An act of as- 
sembly, directing the same thing, would, by some people, be called 
unconstitutional. I shall not, for I do not pretend that I can, pre- 
tend to draw any precise line, distinguishing, in all cases, what is, 
or is not constitutional. This, however, may be said, that a law 
which produces no injustice — which does not destroy a vested right, 
but only modifies the effect of and remedy on a contract, is not un- 
constitutional. 

The plaintifis had their option to proceed and perform this con- 
tract, alter the law, for the corporation, and look to them for com- 
pensation, or to decline the contract, and sue the company for 
damages for disappointment; but are forbidden by the law, and by 
common justice, to take this course. They cannot have recourse 
to the company, for they did not labour for them, and must claim 
under the corporation, for they did labour for them, and if so, can- 
not -demand pay from the company. 

Let me not be understood as giving a final opinion in this matter; 
as it cones before us now, this court are to decide facts and law* 
As it will probably be tried next time, the jury ought to find whe- 
ther the plaintifis had knowledge of the act of incorporation, and if 
they believe there was notice of it before the labour was performed, 
then, in my opinion, the law will be as above stated. 
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We have so many banks and other corporations, who began as com* 
panies, and were afterwards incorporated, and so many corporations 
whose charters have been, and are daily changing, that the effect of 
the clause in question is very important I have thought of it, and 
I see no objection to allowing the power of the legislature, and the 
effect of the act of incorporation, so far as respects all contracts, to 
be entirely carried into effect for the benefit of the corporation. If 
the party performs for the corporation, the corporation is liable, and 
is alone liable. If the party is not willing to perform and look to 
the corporation, let him at once stop. I think that principle 
is the foundation of our decision in Ehrenzeller v. The Union Ca- 
nal Company, I Rawle, 181; and that case goes farther than my 
opinion in this. In that case an indefinite employment was at 
once put an end to by the act of incorporation. 

Rogers, J., was against the new trial on both points. Smith, J., 
concurred with the Chief Justice. Tod, J., took no part, having 
been indisposed at the argument 

New trial awarded. 



[Philadelphia, Xutoabt 28, 1830.] 

I The COMMONWEALTH against M'CLOSKEY and others. } Xfg 

2 R 369 

Under the act of assembly of the 24th of March, 1812, incorporating th 32 SC 307 
township of Moyameming, the three commissioners elect, are not competent 2r 309 ' 
to take part in deciding on the validity of their own election. 398CMfl2| 

It is illegal, under the provisions of that act, for the commissioners elect to be 
sworn in before their election has been returned and approved. 

Though the act of incorporation constitutes the commissioners whose term had 
not expired, judges of the election, and gives them full power and authority 
to approve thereof, or to set aside the same, and order a new election, as the 
law may require, yet, the superintending jurisdiction of the Supreme Court 
is not thereby ousted; but they may inquire into the legality of the proceedings 
of the commissioners in setting aside an election, by granting an information 
in the nature of a writ of QuoJVarranto. 

The commissioners have no right to set aside an election as to those persons 
who had a clear majority after deducting illegal votes. 

This was a rule to show cause why an information in the nature 
of a writ Quo Warranto, should not be filed against the defendants, 
James M'Closkey, John Paisley, and David Farrell, to inauire 
by what authority they exercised the office of commissioners of the 
township of Moyamensing, in the county of Philadelphia. 

The.facts upon which the argument was had, were briefly these: — 

The legislature, by an act of assembly, passed the 24th of March, 
1812, incorporated the inhabitants of the said township by the name 
and style of "The commissioners and inhabitants of the township 
of Moyamensing." Nine persons are required to be elected, who 
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shall constitute the Board of Commissioners, and on the third Fri- 
day in March, in each and every year, the citizens qualified to 
vote for members of the general assembly, are authorised to elect 
three commissioners, to serve three years respectively. The third 
section of the act of incorporation provides, that " the three persons 
who shall at every subsequent election have the highest number of 
votes, for the said office of commissioners, together with the six 
commissioners, whose time shall not have expired, shall meet at 
such place as shall be legally appointed, between the hours of two 
and four in the afternoon on the first Monday of April next follow- 
ing each and every election, to be held in pursuance of this act, and 
shall then and there receive the said return of commissioners elect, 
and shall forthwith proceed to examine the same, and to judge and 
determine thereon; and for that purpose, the said commissioners, or 
a majority of them, shall be judges of the said election, and shall 
have full power and authority to approve thereof, or to set aside the 
same, and to order new elections, as the case may require, to be 
held in the manner herein before directed, and at such times as shall 
be by them appointed, of which they shall give at least six days 
previous notice, by hand-bills posted up in at least ten of the most 
public places in the said township." 

The fifth section provides, that "every commissioner who shall 
be elected and returned, and whose election shall be approved in 
manner aforesaid, shall, before he enters on the exercise of his said 
office, be sworn or affirmed before some justice of the peace of the 
county, well and faithfully to execute the office of commissioner of 
the said township; and shall, thereupon, without any further, or other 
commission, enter upon the duties thereof, and shall hold and exer- 
cise the same for the term for which he shall have been elected as 
aforesaid. " 

On the 20th of March, 1S29, an election was held in the said 
township, for three commissioners, to serve for three years. The 
judges of the election made return, that the three defendants above 
named, had the highest and greatest number of votes, and were duly 
elected. It appeared, that Paisley had two hundred and seventeen 
votes, M'Closkey one hundred and fifty-three votes, and Farrell 
one hundred and fifty votes. It was likewise given in evidence, 
that three other persons were voted for at the said election, and 
that the highest of the three, viz. James Ronaldson, had one hun- 
dred and forty-seven votes. 

On the first Monday in April, succeeding the said election, the 
Board of Commissioners were convened, agreeably to the provisions 
of the act of incorporation. Five of the six commissioners, whose 
time had not expired, were present, and one was absent. A me- 
morial, signed by fifteen inhabitants of the said township, complain- 
ing of corruption and illegality in the said election, was presented 
to the Board. The memorial was accompanied by depositions, tend- 
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ing to prove, that three illegal votes had been taken; and an offer 
was made to prove other illegal votes. 

It appeared, that the three commissioners elect, had been sworn 
into office, previously to the meeting of the Board, on the first 
Monday in April, 1830. When the Board met, the three commis- 
sioners elect insisted on voting to approve of their own election. 
Two of the remaining five commissioners asserted the right of the 
three commissioners elect to vote, and the other three protested 
against it. The Board divided, and formed two separate boards. 
The three commissioners elect, and two of the remaining commis- 
sioners, constituted themselves a board, arid organised themselves 
by the election of officers. The other three remaining commission- 
ers, together with the one who was at first absent, but afterwards 
attended, and acted with the last named three remaining commis- 
sioners, organised themselves into another Board. 

The Board, composed partly of the commissioners elect, refused 
to permit the memorial, and the documents accompanying it, to be 
read. The other Board, consisting of the four old commissioners, 
received them, and notified the defendants to appear on the 15th of 
April, inst., when they would proceed to examine into and deter- 
mine the validity of the said election. The commissioners elect did 
not appear, as directed, and the Board proceeded to hear the peti- 
tioners and their proofs, and declared the election void, and ordered 
a new election to be held on the 23d day of April following. An 
election was accordingly held, at which James Ronaldson re- 
ceived one hundred and sixty -one votes, and Robert Thornton and 
Samuel Parker received one hundred and sixty-one votes each, 
and were declared duly elected, the opposite party not participating 
in the last mentioned election. The four old commissioners, above- 
mentioned, received the return of the last election, and admitted 
the persons elected as members of the Board. 

The question to be decided by the court was, the right of the de- 
fendants to act as commissioners. 

The case was argued by J. Randall and P. A. Browne, for the 
relators, and by Dallas and Binney, for the defendants. A gene- 
ral examination of the different acts of assembly, incorporating 
cities, boroughs, towns, and districts, throughout the state, was 
gone into, in the course of the argument. 

The opinion of the court was delivered by 

Rogers, J. — On the 20th of March, 1829, the respondents were 
elected to serve for three years, as commissioners of the township 
of Moyamensing. It appearing, at the close of the polls, that they 
had the highest number of votes, and the judges having given them 
notice of their election, on the 2d of April, 1829, they took the 
oath of office. The judges, in pursuance of the second section of the 
act of incorporation, returned the respondents as duly elected. Be- 
fore the meeting of the commissioners, which is directed to be on 
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the first Monday in April) a memorial, respectful in its terms, was 
prepared and signed by a number of the legal voters of the town- 
ship, alleging, that sundry abuses were practised, and many rotes 
taken of persons who were not citizen* qualified to vote for mem- 
bers of the general assembly, and praying, that the abuses may be 
inquired into, according to law; and they annex to the memorial, 
evidence of the illegality of three votes. At the time appointed for 
the meeting of the commissioners, viz. the third Monday of April, 
present Edward Smith, Jacob Thomas, Robert M'Affee, Samuel 
Bell, George Kirkpatrick, commissioners, and the defendants, 
John Paisley, David Farrell, and James M'Closkey, commis- 
sioners elect Edward Smith stated, he wished to lay before the 
Board, a remonstrance, contesting the election. The remonstrance 
was not suffered to be read, nor was any vote taken on it, but it was 
ordered to lie on the table, by George Kirkpatrick, who had been 
elected president pro tern. The returns of the election were then 
read, whereon it appeared, that John Paisley had two hundred and 
seventeen votes, James M'Closkey had one hundred and fifty-five 
votes, and David Farrell had one hundred and fifty votes. There 
is, then, this entry on the minutes, " adopted by the majority of the 
Board; 2 ' which, although informal, amounts in substance, to an ap- 
proval of the election of the respondents. Edward Smith, Jacob 
Thomas, and Robert M'JJffee, were opposed to the approval. The 
oath of office of the commissioners elect, was then read, together 
with a notice of their election. The Board, viz. the commissioners 
elect, and two of the commissioners of the old Board, went into an 
election for president, and other officers; Jacob Thomas, Edward 
Smith, and Robert M'Affee, refusing to take any part in the pro- 
ceedings. The lOthof «£/»rt7, 1829, at a special meeting of the com- . 
missioners, present Edward Smith, Jacob Thomas, Thomas Query , 
and Robert M'Affee; Mr. Query presented the memorial of sundry 
inhabitants, complaining of certain abuses practised at the election, 
held on the 20th of March, which being read, on motion, it was 
resolved, that on the 13th inst., they would inquire into the abuses 
complained of in the memorial; and, on the 13th inst, (having pre- 
viously given notice to the respondents, who did not attend,) they 
did inquire, set aside the election, and ordered a new election to be 
held on the 23d of April, inst, which resulted in the choice of 
James Ronaldson, Robert Thornton, and Samuel Parker, whose 
election was approved by the four commissioners above stated. 

This is an application in the case of a public corporation, for a 
rule to show cause, by what authority the respondents claim to ex- 
ercise the duties of commissioners of the township of Moyamensing. 

The question arises on the third and fifth sections of the act of 
assembly of the 24th of March, 1812, entitled, "An act to incor- 
porate the township of Moyamensing, in the county of Philadel- 
phia." 

From the facts which have been disclosed, it is apparent, that the 
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approval of the election of the respondents, depends altogether on 
their own vote, and that independent of that vote, there had not 
been that confirmation of the election,,which is required by the act 
of incorporation. The inquiry will then J>e, to which all others are 
.subordinate, in some measure, whether the act of assembly autho- 
rises this proceeding on the part of the commissioners elect; whether 
each of them who have been returned elected, are entitled to judge 
of their own election, with full power and authority to approve 
thereof. 

It will be conceded, that where it can be avoided, no man should 
be permitted to decide his own cause; nor can I perceive much dif- 
ference, where he is called on to determine his right to an office of 
profit, or one of trust, accompanied as this is, with extensive patro- 
nage. The temptation to an abuse of the trust is as great in the one 
case as the other; and is such, that no prudent legislature would en- 
trust such a power to any person, unless in cases of necessity; and 
where such necessity exists, the legislative grant would, we should 
be led to suppose, be in such clear, unequivocal terms, as to leave 
room for neither doubt nor cavil. In England, it is said, that even 
an act of parliament, made against natural equity, as to make a 
judge in his own cause, is void in itself; for as it is expressed, jura 
naturae, sunt immutabilita; and they are leges legum. Davy v. 
Savage, Hob. 87. And in 12 Mod., if an act of parliament should 
ordain, that the same person should be party and judge, or which 
is the same thing, judge in his own cause, it would be a void act of 
parliament, for it is impossible, says the court, that one should be 
judge and party; for the judge is to determine between party and 
party, or between the government and a party; and our own courts 
appear equally averse to the introduction of such a principle. 

An act of the legislature, says Justice Chase in Colder and Wife 
v. Bull. 3 Ball. 386, contrary to the great first principle of the so- 
cial compact, cannot be considered a rightful exercise of legislative 
authority. The obligation of a law in governments established on 
express compact, and on republican principles, must be determined 
by the nature of the power on which it is founded. A law that 
punished a citizen for an innocent action, op in other words, for an 
act, which when done, was in violation of no existing law; a law 
•that destroys or impairs the lawful private contracts of citizens; a 
law that makes a man a judge in his own cause, or a law that 
takes property from A. and gives it to B.,it is against all reason and 
justice, for a people to entrust a legislature with such powers; and 
therefore, it cannot be presumed, they have done it. The genius, 
the nature, and the spirit of our state governments, amount to a 
prohibition of such acts of legislation; and the general principles of 
law and reason failed there. To maintain, that our federal or state 
legislatures possessed such powers, if they had not been expressly 
restrained, would be a political heresy, altogether inadmissible in 
a republican government To these high and imposing authorities, 
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I may add the opinion of the present Chief Justice, in The Com- 
monwealth v. Woelper et al. 9 3 Serg. # Rawle, 43, which it is a 
mistake to suppose was overruled or contradicted, by the other 
members of the court 

In this view, the right claimed by the respondents, struck the 
judicial mind in England and in this country, and particularly the 
powerful intellect of Justice Chase. Although I fully accedet o 
the general principle of that distinguished jurist, yet, I should 
pause before I would carry it to the extent he seems willing to 
go. If the legislature should pass a law in plain, unequivocal, and 
explicit terms, within the general scope of their constitutional pow- 
er, I know of no authority in this government to pronounce such 
an act void, merely because, in the opinion of the judicial tribunals, 
it was contrary to the principles of natural justice; for this would 
be vesting in the court a latitudinarian authority which might be 
abused, and would necessarily lead to collisions between the legis- 
lative and judicial departments, dangerous to the well being of so- 
ciety, or at least, not in harmony with the structure of our ideas of 
natural government Justice is regulated by no certain or fixed 
standard, so that the ablest and purest minds might sometimes dif- 
fer with respect to it. Besides, necessity dispenses with those 
general principles, and the legislature must be the judges when the 
necessity exists — when the exigencies of society require the invest- 
ment of such extraordinary powers. It must undoubtedly rest in 
their wisdom, to determine when the public welfare, to which all 
else must be subservient, requires the assumption of such principles. 
Whilst I, then, in some measure, disclaim the doctrines of that 
eminent man, yet, the laws have a right to claim the benefit of 
another principle of construction. Unless the words of the act be 
plain and explicit, the court is bound, in decency, to conclude, that 
the legislature had no Intention to violate the principles of equity, 
or without necessity, to contravene the first principles of the social 
compact: That, as it is against reason and justice, and the fruitful 
source of faction, corruption and abuse, that a party interested, 
should judge his own case; it is not to be presume^ but directly the 
contrary, that the legislature have invested the respondents with 
such extraordinary powers. 

I have looked in vain into the third section, which has been 
mainly relied on by the respondents, for any express words, or ne- 
cessary implication, authorising the commissioners elect, each in 
his own case, to examine and judge of the election. The legislature 
had in view the original organization of the corporation, and its 
continuance, by the election of three members each year, to supply 
vacancies occasioned by the rotatory principle provided by the act 
Hence, an ambiguity has arisen in the phraseology of the act, from 
not accurately distinguishing the manner of proceeding at this pe- 
riod, which are so essentially different From necessity, at their 
organization, they may be permitted to verify their own powers, 
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and perhaps without the sanction of an oath; but even then, this 
may be done, without violating a principle of American as well as 
English jurisprudence, founded in rational equity, and laid down 
by eminent jurists, as an acknowledged principle of universal law. 
Bach one must be permitted to vote in the case of his fellows, but 
not in his own. The election of one of the nine, might be well ques- 
tioned, without interfering with the right of the others. 

After the corporation has been called into being, no necessity can 
ever be pretended; a* then there are persons acting under the sanc- 
tion of an oath, competent to decitle upon the conflicting claims in 
a contested election. 

The third section provides, that the nine persons who shall at the 
next election, to be held in pursuance of this ac$, have the highest 
number of votes for the office of commissioners, shall meet together, 
&c. on the first Monday in April next following the election; and 
that the three persons who shall, at every subsequent election, have 
the highest number of votes for the said office of commissioners, 
together with the six commissioners, whose time shall not have ex- 
pired, shall meet together, at such place as shall be legally appointed, 
&c. on the first Monday of April next following each and every 
election, to be held in pursuance of this act; and shali then and 
there receive the said returns of commissioners elect, and shall forth- 
with proceed to examine the same, and to judge and determine 
thereon; and for that purpose, the said commissioners so met, or a 
majority of them, shall be judges of the said election, and shall have- 
full power and authority to approve thereof, or to set aside the 
same, and to order new elections, as the law may require, to be 
held in the manner herein before directed, and at such times as shall 
be by them appointed, &c. 

The fixing a particular day for the meeting of the commissioners 
and the commissioners elect, is necessary, because, in case there 
should be no dispute, the members of the Board would be in at- 
tendance, and in readiness to enter upon the discharge of the duties 
of their office; and in this point of view, it was a prudent precau- 
tion. As the scrutiny into the qualification of voters is usually 
made at the polls, the examination of the returns, and the approval 
of the election is, in a great majority of cases, a matter of form. 
But where there is reason to believe, that the returned members 
have not been duly elected, it becomes a different affair. There 
another, and a more careful scrutiny takes place, before a tribunal 
on whom devolves a most important duty, to examine, judge, ap- 
prove or set aside the election. The act says, "and for that purpose, 
the said commissioners, so met, or a majority of them, shall be judges 
of the said election;" that is to say, for the purpose of examining, 
and judging, the commissioners shall be the proper tribunal. What 
then do the legislature mean, by the terms* the "commissioners so 
met?" In my judgment, they intended to designate commissioners 
in the strict and legal sense of the word. Who, then, is a commis- 
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sioner? No person can be considered as such until he is duly qua- 
lified to perform all the duties of the office; and this can only be when 
be has been elected, returned, his election approved) and when he has 
duly taken the oath of office. The " commissioners so met/' means 
the commissioners whose time has not expired, in exclusion of the 
commissioners elect; and in aid of this idea, it would seem, the legis- 
lature has discriminated, although not in very plain terms, be- 
tween commissioners and commissioners elect If the legislature 
intended otherwise, it would have been very easy to have expressed 
their meaning in such precise and definite terms, as to have avoided 
all difficulty. Not having done so, we feel ourselves at liberty, 
nay, bound in common decency, to suppose they did wish to be so 
understood. We are authorised to believe they did not intend to 
contravene a principle, which has been deemed by the most eminent 
jurists, contrary to natural equity, and the first principles of the 
social compact On the contrary supposition, the approval of the 
election, would be a mockery, as we could not suppose, particularly 
with the knowledge of the facts which have been disclosed, that an 
interested party, under the influence of irritated and party feelings, 
could bring to the examination that impartiality which is necessary 
to a proper, and correct decision. We exclude a juror or-a witness 
when he is interested, and much more so ought we to guard from 
pollution the determination of the most sacred right, the republican 
principle, which has been engrafted into this state, that it is the ma- 
jority of legal voters who shall confer the office. 

If the question, then, depended entirely on the third section, I 
should say, the commissioners elect, had no right to vote, when 
their own election was in dispute. But this is rendered still more 
plain by the fifth section, which provides, " that each and every 
commissioner who shall be elected and returned, and whose election 
shall be approved in manner aforesaid, shall, before he enters on 
the execution of his said office, be sworn or affirmed before some 
justice of the peace of the county, well and faithfully to execute the 
office of commissioner of the said township; and shall, thereupon, 
without any further or other commission, enter upon the duties 
thereof, and shall hold and exercise the same for the term for which 
he shall have been elected as aforesaid." 

The oath of office was administered to the respondents before the 
election was approved, and even before the return of the election, 
although after they had received notice from the judges. I do not 
perceive why the justice might not as well have sworn them in 
when they were put in nomination, on the ground of the certainty 
of their election, and the presumption, that the election would be 
approved. It would no more have been a violation of the letter, 
and, I believe, the spirit of the act, in the one case, than in the 
other. The section provides, that the commissioners shall be 
elected and returned, and approved, and then sworn. And this 
is the natural order of proceeding. First we have the election, 
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then the judges return the highest in vote, after which, the legal 
tribunal approves or sets aside the election; and if the election be 
approved, then, and not until then, the person who has been elected, 
returned, and approved of, shall be sworn, well and faithfully to 
execute the office of commissioner of the township, and shall, there- 
upon, (that is to say, after his election shall have been confirmed,) 
without any further or other commission, enter upon the duties of 
his office. 

But what are the duties of the office? The 6rst duty a commis- 
sioner has to perform on the meeting of the Board in every year, 
is to examine, to judge, and determine on the election of such 
members as may be returned by the judges, to supply the vacan- 
cies in the Board. 

If then, I am right, in supposing, that the oath ought not to be 
administered to the commissioners elect, until their election be con- 
firmed, it is a strong argument to show, that the legislature did not 
intend that they should take any part in the inquiry, when it ceases 
to be matter of form, and becomes matter of substance, by the pre- 
sentation of a respectful memorial, complaining of an undue elec-» 
tion. Surely, it was not contemplated, that some should act with 
oath, and others without oath; and that those who had not been 
sworn, should be the persons, who were interested in the decision. 
When the respondents claim the privilege of voting, it is reason- 
able to object, that they cannot vote without having taken the oath, 
and that the oath cannot be lawfully administered until the approval 
of the election, by the tribunal legally constituted for that purpose. 

The constitution of the United States prescribes, " That each 
bouse shall judge of the elections, returns, and qualifications of its 
own members." The constitution oi Pennsylvania, in nearly the 
same words, "That each house shall judge of the qualifications of 
its members;" The right of determination is given to the house, 
who exercise their authority by the decision of the majority, as in 
the act it is vested in the commissioners, or a majority. Under 
these different provisions, no instance can be produced, either in 
congress or our state legislature, where such a right has ever been 
permitted, or even claimed. The nearest they have ever gone to it 
in congress was, where returned members voted on a principle, on 
which their own election depended; a case entirely different from 
this, and the propriety of which, might be well questioned; at any 
rate, I fee) but little respect for a decision which comes in such a 
questionable shape. 

However this may be, we know this cannot occur in our state 
legislature, for by the act of the 29th of September ', 1797, upon a pe- 
tition, signed by twenty qualified electors, complaining of an undue 
election, being presented to the senate or house of representatives, 
they select a committee, appointed by lot, in the manner pointed 
out by the act, to determine the contested election, whose report, 
when entered on the journals, is final and conclusive; and so far 
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from the person whose election is contested, being entitled to vote, 
the returned member, and the candidate next highest in vote, are 
made parties in the trial. We most, therefore, seek in vain for any 
analogy to the present proceeding, in the constitution of the United 
States and of this state, and the practice which has obtained, in 
congress and our state legislature. 

In the warmly contested election for Westminster, in 17S4, Mr. 
Kenyon, afterwards Lord Kenyon, denied the right of Mr. Fox, 
who at the time was a member for a small borough in the Orkneys, 
of being present during the discussion, and asserted, that even hear- 
ing him was an indulgence. Against the principle of the assertion 
Mr. Fox directly protested, maintaining, that he had not only the 
right to speak, but a positive and clear right to vote. This claim he 
grounded on the fact, that he was a member of parliament, and he 
was advocating the right of the electors of Westminster, rather 
than his own pretensions. 

To admit, whether this, as has been insinuated, is any authority 
in favour of the respondents, particularly, taken in connexion with 
the fact, that he neither voted, nor offered to vote. 

The respondents have relied on several acts of assembly, wherein 
they state, similar powers have been conferred by the legislature. 
If the acts of assembly are the same as in the incorporations of the 
district of Southwark and the Northern Liberties, it proves no- 
thing more than that our decision may affect more than the township 
of Moyamensing; and is, of course, as we are well aware, an im- 
portant question. They, however, shed no light on the construc- 
tion of the act, unless the counsel had, in addition, shown an adju- 
dication in accordance with the rule for which they contend. If 
different, I cannot perceive they are entitled to the slightest weight 
It will, however, be seen, by reference to those acts, that the legis- 
lature have not, even in terms, departed from the principles which 
I have advocated. That the provisions of the act may not be inef- 
fectual, they have made them judges of their own election. The 
legislature by no means say, that a member of council shall, or may 
vote, when his own election is contested, but, that the common 
councilmen, or a. majority of them, shall exercise that right; a prin- 
ciple, similar to that which has been introduced into the constitu- 
tion of the United States, and this state. If the right of one, or 
two, or more, was disputed, it would be very clear to me, that the 
interested party could not interfere in the decision. And even, if 
the election of the whole of them was in contest, they might, and 
I think, ought, as in the case to which I have alluded, vote on the 
principle, without each one voting directly in his own case; and 
even this could be only justified on the plea of necessity, to prevent 
a failure of the act of incorporation. For a man to constitute him- 
self a judge in his own cause, is indelicate and indecent It is not 
necessary, to prevent a failure of the corporation, nor is it within 
the spirit or words of the act, which gives the decision to the coun- 
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cilmen, or a majority of them, who are authorised to judge of the 
election of their own members. The legislature have been cautious, 
not to extend. the power further than the necessity of the case may 
require, and within these limits they may be allowed to act; and 
unless the legislature expressly say otherwise, they shall not be 
permitted to go, with my consent, a step further. 

But it is said, the power may be abused, and of this, if we could 
have had any doubt before, we have been abundantly satisfied by 
the facts which have been disclosed in this investigation. If, how- 
ever, they have acted corruptly, they are amenable to the laws, 
and to the opinion of their fellow citizens, which, in most cases, may 
prove a sufficient restraint. It is also, equally within the limits of 
probability, that the judges of the election may be within the sphere 
of the same corrupt and factious influence, by which they may be 
induced to make an improper return; and if the returned members 
may be permitted to confirm their own election, it would lead to 
equal, if not greater mischief. 

If, then, this matter rested here, I should have no difficulty in 
saying, that the rule should be made absolute. But, as has been 
already stated, at a speeial meeting of four of the commissioners, 
they undertook to set aside the election, and order a new election, 
which resulted in the choice of three other gentlemen, to supply 
the vacancy in the Board. At the first election, it appeared, that 
John Paisley, had two hundred and seventeen votes, James 
M'Closkey, one hundred and fifty-five votes, and David Farrel, 
one hundred and fifty votes, whereas the highest of the other can- 
didates had but one hundred and forty-seven votes. Two questions, 
then arise: 1st, Have the commissioners power to decide, without 
examination or control, by the Supreme Court? and, 2d, If we have 
power to interfere, is this such a case, in which it is the duty of 
the court to interpose, in consequence of an improper exercise of 
authority by the commissioners? 

The act says, that the commissioners, or a majority of them, shall 
be judges of the election, and shall have full power and authority to 
approve thereof, or to set aside the same, and to order new elec- 
tions, as the law may require. From this, it has been inferred, 
that the court are ousted of their jurisdiction. By the act of the 
22d of May, 1722, the Supreme Court have full power and autho- 
rity to issue forth writs of Habeas Corpus, Certiorari, and writs 
of error, and all remedial and other writs and process; and, gene- 
rally, they are empowered to minister justice to all persons, and to 
exercise the jurisdictions ami powers, &c. as fully and amply, to 
all intents and purposes whatsoever, as the justices of the Courts of 
King's Bench, Common Pleas, and Exchequer, at Westminster, 
or any of them may or can do. This is a great, full, and plenary 
power to the court, wisely entrusted to them for the public welfare, 
and which we are bound to exercise, on the complaint of persons 
aggrieved. Under this law, the Supreme/Court have beeu in the 
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constant practice of granting informations in the nature of a writ of 
Quo Warranto, for exercising an office, in a private as well as a 
public corporation, not by force of the statute of 9 Jinn. cA. 9, but 
by power derived from the common law. As the jurisdiction of 
the court has been expressly granted, it cannot be taken away, ex- 
cept by express words, or necessary implication, neither of which 
appears in this act 

When the legislature gives full power and authority to approve 
or set aside an election, I cannot believe that they intended that the 
Supervising jurisdiction of the Supreme Court should be taken 
away. These words cannot have greater effect than the words, 
" final and conclusive between the parties," used in a great variety 
of acts of assembly; and, yet, it is a well settled principle, that these 
expressions do not take away the jurisdiction of the court. TJie le- 
gislature being aware, that this is a well-settled rule of construction, 
would, if they had intended to preclude inquiry, have prevented 
this court from exerting their superintending authority by express 
prohibition. This case furnishes a reason against the placing or 
putting public or private corporations above the reach of inquiry. 

And this leads to the second question, whether there was a right- 
ful exercise of authority in setting aside the election of the re- 
spondents. As respects Mr. Paisley and Mr. M'Closkey, there 
cannot be the slightest particle of doubt. Mr. Paisley had a ma- 
jority of seventy, and Mr. M'Closkey, a majority of eight votes. 
How the commissioners could have supposed they were justified in 
setting aside their election, on the proof of two, or at the most, three 
illegal votes, passes my comprehension. I see no reason for sup- 
posing, that the judges of the election were corrupt, although they 
may have been mistaken. Edward Smith, one. of the commis- 
sioners, says, that they inquired into the circumstances of the elec- 
tion, held on the third Friday of March. Witnesses were examined 
by the commissioners, on the subject of the election. It was proven, 
that persons had voted at that election, who were not entitled to a 
vote, persons who did not reside in the township, and persons who 
were not authorised to vote in the township. By the latter descrip- 
tion, he says, he means aliens. In his cross-examination, he says, 
they made no inquiry as to whom they voted for. Robert Parker, 
an alien, voted. He was qualified in the presence of the commis- 
sioners, that he had voted, and that he was an alien. John Woods 
and Daniel Daniels voted. These were all it was proven against, 
that lie recollects. Although it is clear, that the two first were 
duly elected, yet, there is some difficulty as respects David Parrel; 
and if they had merely set aside his election, we should not have 
been disposed to interfere. It would appear, that three illegal votes 
were taken at the election, which being deducted from the highest, 
which, I believe, is the legislative rule, there was an equality of 
votes. If this be the case, as regards him, there was no election. 
It is to be regretted, that we cannot set aside the election, as re- 
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spects David Farrel, and order a new one, which might be the 
means of restoring harmony in the township. As we have no such 
authority, the rule must be made absolute, as to David Farrel, and 
refused as to Messrs. Paisley and M'Closkey. 

Gibson, C. J. — This species of information was freely used by the 
crown in disfranchising most of the corporate towns of England, 
previous to the statute 9 Jinn. 8, 20, which gave no new remedy, 
but enlarged an existing one, by authorising it, at the instance of 
an individual, and allowing costs to the relator or the respondent, 
according to the event. The circumstance of that statute not being 
in force here, furnishes no argument against the information as an 
existing remedy. It is, however, so far modified by usage, in ana- 
logy to the statute, as to be grantable at the relation of an indi- 
vidual; but in every other respect, it has been considered to be in 
force here, as at the common law. It is declared in the constitu- 
tion, (article nine, section tenth,) "That no person shall, for any 
indictable offence, be proceeded against criminally by informa- 
tion/ 9 except in certain specified cases. But every information is in 
form, a criminal proceeding; and the framers of the constitution 
were guilty of a pleonasm, unless they meant to. assert, that there 
are cases in which it may be used substantially as a civil remedy. 
Now, it so happens, that the best of the elementary authors has 
asserted the same thing. As a method of criminal prosecution, the 
information in the nature of a Quo Warranto, has long fallen into 
disuse, the fine being merely nominal, and the effect of the judg- 
ment to oust an intruder; and thus restricted, it is now used to try 
title to a franchise. 3 Comm. 263. In fact, it contains all that is 
valuable in the ancient writ of Quo Warranto; to which, with its 
uncouth forms and interminable pleadings, the necessity which 
there often is, of giving redress in some shape, would compel us to 
return. Can it be doubted, then, that the convention, containing 
as it did, many of the ablest lawyers in the state, had particularly 
in view the preservation of this proceedingas a civil remedy? Even 
were that doubtful, yet the point has been settled by cotemperane- 
ous construction and long practice. The Commonwealth v. Wray 9 
3 DalL 490, in which it was expressly ruled, was within nine 
years from the adoption of the constitution; since when, it has been 
followed as a precedent, by different judges, through six successive 
cases, in which the principle was reasserted without the expression 
of a doubt, either on the bench or at the bar; which ought, one would 
think, to put the matter at rest. After thirty years* practice, to 
question a train of authorities such as these, tends to shake, all con- 
fidence in the stability of judicial decision, and leaves the law, it- 
self, in a state of distressing uncertainty. 

In regard to the remaining points, I regret that I am compelled 
to dissent from the opinion of the majority. The objection, to what 
appears to me to be the obvious and natural construction of the 
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third and fifth sections of the act of incorporation, is, that it would 
make the commissioners elect, judges in their proper cause. Such 
a result is forbidden by no clause in the constitution; but there are 
various dicta in the books, to the effect, that statutes which are 
against reason or natural justice, are void. Of late, however, the 
matter is treated more soberly, and it is now considered, that no 
statute, the meaning of which is clearly and unequivocally ex- 
pressed, is void either in its direct or its collateral consequences; 
in so much, that its effect cannot be questioned, except on a reason- 
able presumption, arising from the generality of the words, that the 
actual meaning is different from the literal purport. 1 Comrn. 91, 
Note. Such was the case of the legislative grant of power to try 
all causes within the manor of Dale; the words of which, might be 
.reasonably satisfied without authorising the judge to try his own 
cause. Is there, then, an ambiguity arising from the generality of 
the words in the sections un.der consideration? The first Board of 
Commissioners were directed to judge of the validity of their own 
election, in set terms. For subsequent cases, it is provided, that 
the three commissioners elect, together with the six whose term 
shall not have expired, shall meet at a time and place to be desig- 
nated, receive the return of Hie commissioners elect, examine the 
same, "and judge thereon; and for that purpose, the said commis- 
sioners so met, or a majority of them, shall be judges op the 
said election." Now, it seems to me, that grammatical analysis 
ean neither assist nor obscure the meaning of this; nor does language 
afford words to express it more distinctly or positively. But it is 
provided in the fifth section, that "each commissioner, whose elec- 
tion has been approved in manner aforesaid, shall, before he enters 
on the execution of his said office, be sworn or affirmed, " to exe- 
cute it with fidelity; and, hence, an argument, that as lie cannot 
perform its duties before his election has been approved, he cannot 
take part in determining the validity of it, which is as much an of- 
ficial business as any other; at least, that in the order prescribed, 
he would perform it before being sworn. It is plain, however, 
that the duties thus mentioned, are the ordinary and current trans- 
actions of the office; for if the extraordinary business of the election 
had been deemed proper for none but commissioners fully installed, 
it is not easy to see why the services of those about to retire, should 
not have been retained for it; or why they should retire for any 
purpose, before their successors are ready to take their places. As 
to the time of taking the oath, there is nothing in the words to pre- 
vent it from being administered when the commissioners first take 
their seats, such being the practice in the legislature, where it is 
constantly done, even though it be certain, that the election of the 
member is to be contested. The inquiry, then, seems to be, whe- 
ther a statute, which authorises a person to determine a question in 
which his own rights are incidentally involved, be void, indepen- 
dently of constitutional limitations; and I hold it is not. The Com- 
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monwealth v. Woelper et al. 3 Serg. fy Rawle, 43, in which I ex- 
pressed an .opinion, that one who acted as a judge of the election, 
was ipso facto, disqualified from accepting the office, involved no 
question of the validity of a statute. But it is unfair to treat this 
as the common case of a judge deciding his own cause. It might 
have been unsafe to confide the final decision to the commissioners, 
without infusing into the Board a portion of the popular sentiment 
that prevailed at the election; and this was evidently the motive for 
associating the new commissioners with the old. It is, therefore, 
not so much their own franchise, as that of the electors on which 
they were intended to adjudicate. On this distinction it was, that 
Mr. Fox, (than whom, no man was more profoundly skilled in con- 
stitutional principles,) asserted his right to vote in what had been 
called his own cause, during the debate on the celebrated West- 
minster scrutiny. But it is demonstrable, that not even the per- 
sonal interest of the individual, would be promoted by permitting 
him to vote on his title to the office. Though returned jointly, the 
commissioners are elected severally; in so much, that some of them 
may be elected by illegal votes, while the votes of the others may 
be above suspicion. 

Now, as the Board must necessarily pronounce separately on the 
election of each, according to its peculiar merits, I can discern no 
reason on the score of community of interest, to exclude the other two. 
Then, suppose the Board to be constituted of eight, who are equally 
divided on the election of the ninth; and the consequence is, that 
the return would be established for want of being successfully im- 
peached; because, if that were not so, the new commissioners would 
neither be admitted nor rejected, nor could a new election be or- 
dered. The vote of the ninth, therefore, could produce no effect, 
but when given in a way to turn the scale against himself; and, it 
seems to me, the public ought not to be deprived of the benefit of 
that contingency, however remote it may appear to be. If the 
eight were divided unequally, the vote of the ninth could produce 
no effect whatever. Now, strike out all the commissioners elect, 
and we shall obtain exactly the same results with the Board consti- 
tuted of six. the only effect, then, which the votes of the new 
commissioners can produce, is to prevent a majority of the old 
Board from controlling the public will — the very point which, it 
seems to me, the legislature intended to secure. 

On the last point, I have the misfortune to differ from all my* 
brethren. By the act of 1722, the powers and jurisdiction of this 
court, are declared to be. the same as those of the King's Bench, 
which grants writs of Mandamus, to restore officers of corpora- 
tions, and freemen wrongfully disfranchised, as well as informa- 
tions in the nature of Quo Warranto, against usurpers of the fran- 
chises of the crown; and, in the exercise of its visitatorial powers, 
corrects abuses by judging of the circumstances and merits of the 
complaint But even conceding to this court a concurrent jurisdic- 
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tion with the commissioners, yet the judgment of a court of compe- 
tent jurisdiction, directly on the point, is, when coming before 
another court of concurrent jurisdiction collaterally, conclusive of 
the fact adjudicated. The Court of Common Pleas has concurrent 
jurisdiction where the cause of action is of less value than a hundred 
dollars; yet, it would not be cbmpetentto re-examine the judgment 
of a justice of the peace in a collateral proceeding, further than to 
.ascertain the question of jurisdiction* So, the Court of Common 
Pleas and this court, have concurrent appellate jurisdiction of pro- 
ceedings, under the landlord and tenant act, and perhaps in a few 
other cases,* yet, after affirmance or reversal in the Court of Common 
Pleas, there is iio means of drawing the matter into controversy 
here, but a writ of error to that court. In courts of common law, 
the rule is without an exception. The case of a prisoner remanded 
on a Habeas Corpus, may be reheard on a fresh writ, but only be- 
cause the order is not a judgment that may be made the subject of 
error, or a Certiorari. This court has, however, not even concur- 
rent jurisdiction. As it cannot take cognisance of the election re- 
turn before the commissioners, have pronounced on it, the original 
jurisdiction of the Board must necessarily be exclusive. As, there- 
fore, this court has no other jurisdiction of the proceedings of that 
tribunal, than what it-may exercise in respect of the proceedings of 
every other inferior court from which an appeal is not given, and 
whose errors are subject to correction only for irregularity, it can- 
not now pronounce upon the legality of the return: so that, from 
the principle held by the majority on the main point in the cause, 
it would seem to follow, that the rule ought to be made absolute as 
to all, whether the validity of the election were competently deter- 
mined against the respondents by a majority of the old commission- 
ers, or not determined at all. I am, however, for discharging it 
as to all. . 

Huston, J. — Our ancestors brought with them a portion of the 
common law, and of the common law proceedings, and where we 
have used the one or the other, it is not for this court to lay them 
aside without good reason. 

Where, however, on trial, either has been found impracticable, 
or useless, I would not adhere to even all those in use; much less 
would I go back to search for those abandoned in the country where 
they originated. Where they have been used, but the form of our 
government, our legislative provisions, and especially the express 
words of our constitution forbid a continuance of them, I would sup- 
pose we have no power to use them. 

Even in England, informations have always been odious,and there 
they have been forbidden or modified by both legislature and judi- 
ciary. Here I have always believed they were expressly prohibited; 
no person, for any indictable offence, shall be proceeded against cri- 
minally by information, " except in cases arising in the land or naval 
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forces, or in the militia, when in actual service in time of war or 
public danger, or by leave of the court, for oppression or misdemea- 
nor in office." Con. Jirt. IX. Sect. 10. The first part of the ex- 
pression in this sentence is not, to me] very intelligible — " pro- 
ceeded against criminally." An information is always a criminal 
proceeding: it differs from an indictment or presentment only in 
this, that the latter is founded on the presentment of a grand jury, 
the former is not It is essentially a criminal proceeding in its 
form, and in its consequences. The law on it is found in Treatises 
on Criminal Law. It is always called a prosecution. It is true, 
it is used to try a right to an office or franchise sometimes, and 
so is an indictment for a forcible entry and detainer; and so may be 
an indictment for assault and battery. It is not usual, where it is 
used to decide a right to impose a heavy fine, nor is it when an in- 
dictment is used for the same purpose, " by leave of the court, for 
oppression or misdemeanor in office." In such cases, in England, 
no leave of the court was necessary; nay, it would be refused. The 
attorney general must proceed, the court will not direct. Here, it 
is required in those cases, and the cases in which that leave is neces- 
sary, in England, are totally forbidden. The leave of the court will 
onlyjustify it in the cases specified. Oppression and misdemeanor 
in office are as different in phrase as in meaning, from usurping an 
office. The first admits the office to be legally held, but goes to 
punish crime in administering it, and is clearly a criminal pro- 
ceeding; the last denies the person to be an officer, and goes to 
punish him for assuming an authority not given him by the law, 
and is as clearly a criminal proceeding. It is indictable, and con- 
stantly, as often as it occurs, indicted in every county in the state, 
and is so in England. 

I have said, thi s po wer of granting leave to file informations in 
the nature of Quo Warranto, has been modified in England. The 
act of 4 and 5 fVilliam fy Mary, c. 18, compels the persons at 
whose instance the motion is granted, to enter into recognizance in 
twenty pounds, to pay the costs in case of non-pros or acquittal of 
the defendant The act of 9 Jinn. c. 20, regulates the whole pro- 
ceedings, and gives all the costs, though they may exceed twenty 
pounds, and appties all the statutes of jeofails to these proceedings; 
these acts are neither of them in force here, and if we grant the in- 
formation, it is at common law, and the defendants must pay the 
costs, although they are acquitted. AH our acts of assembly rela- 
tive to costs in criminal proceedings, relate to, and speak of grand 
and petit juries, and indictments. The legislature were not aware, 
that informations lay against every officer of every county, town- 
ship, and borough, and corporation in the state. 

An old act of assembly, gave this court power to exercise the ju- 
risdictions and powers thereby granted, as fully and amply to all 
intents and purposes whatsoever, as the Courts of King's Bench, 
Common Pleas, and Exchequer, or any of them may or can do. 
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But in 1791, this was limited to such powers as may be exercised 
consistently wi'tjj the constitution of the state; and many acts of as- 
sembly have lessened those powers still more. We have not, as a 
Supreme Court, the powdr to summon a grand jury; except that 
now claimed, we have no original criminal jurisdiction. But this 
court has decided, that it had this power, and in one instance since 
I was on this bench. That, is not a conclusive reason why it should 
always decide in the same way, or that I, even if I thought so then, 
which I did not, should on reflection continue of the same opinion. 
It was also decided, or said in that case, that this court had the right 
of granting or refusing leave to file an information, according to cir- 
cumstances. The Commonwealth v. .Arrison, 15 Serg. £ Hawk, 
127. And this court has since refused to grant leave in one case, 
because of the smallness of the corporation. I incline to the opt* 
nion, that this cannot be supported, and that if we grant it as to the 
officers of one corporation, we must do it to all. I do not agree, 
that a remedy is open to rich and powerful corporations, and is not 
to small and poor ones, and that they have no redress in any case of 
usurpation of their offices. This is against the letter and spirit of all 
our institutions. It is said, let them indict whoever usurps an 
office: it gives up the question. It is then an indictable offence, 
and our right is forbidden by.the constitution; if it is not indictable, 
we must try all that offer, and we can do nothing else. 

But there are other reasons: there is no Nisi Prius Court issuing 
from this court, except in the county of Philadelphia; and no one 
county has any exclusive rights, or any remedies, except what are 
given by positive law. All the corporations, aU the boroughs, all 
the counties, then, hare not this common law remedy, and every 
tontine establishment, falsely called charitable, must take up our 
time in trying whether the voters were disqualified by gaming, or 
intoxication, or having the venereal disease, which are standing 
disqualifications in all of them'. It has been said, we may send the 
issues to be tried in the Circuit Court, but I apprehend, this has 
been said without reflection: that is, a court of very special jurisdic- 
tion; all it has is given by act of assembly, and nothing can be 
found, giving us power to originate causes to be sent to that court 
Besides, our original jurisdiction is expressly confined to civil suits, 
by the fourth section of the act of assembly of the 25th of Septem* 
ber, 1788, and by the act of assembly of the 20th of March, 1810, 
confined to suits where the matter in controversy shall be of the 
value of five hundred dollars; and by the first section of the act of 
assembly of the 24th of February, 1806, no issue, in fact, shall be 
tried in bank in the Supreme Court, but only at Nisi Prius, and the 
Circuit Court was in fuH operation at that time. 

This township of Moyamensing is, to be sure, a corporation, but 
one of a peculiar kind; it is, quasi, a county for particular purposes. 
Informations of this kind have not, I believe, been granted against 
county or parish officers in England, and I am not satisfied that 
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we have the power to revise and examine township and county elec- 
tions) which townships and counties are part of the government of 
the state, and not the kind of corporations to which this remedy 
can or ought to be applied. We have no power to interfere or con- 
trol the machine of government, except it is expressly given us; 
and are equally prohibited, whether the support of the poor, or the 
support of the government is to be affected by our intermeddling. 
But if we had all the power which the complainants wish, and that 
power as arbitrary a discretion as they could wish, there is no rea- 
son for our interference in this case. If we can be supposed to have 
any reasonable wish, if any legal object is in view, it must be, that 
those who were duly elected shall fill the office. The essence of the 
matter is a majority of legal votes. Now, there is not only no proof, 
that the three men returned as elected on the third Friday of March, 
had not a majority of legal votes, but, to me, there is conclusive 
evidence that two of them had, and even that all three had. One of 
them had seventy votes more than the highest candidate on the op- 
posing ticket, the next had eight, and the third had three more, and 
yet, all are asked equally to be removed. Now, there is no colour 
of evidence to affect two, and no legal evidence to put the third to 
answer. The complainants before us have attempted to prove, that 
three illegal votes were given. Testimony was taken exparie, on 
this subject, immediately after the election, and as to one, is at best, 
doubtful. On the 13th of Jlpril, when the four old commissioners 
investigated the matter, there was only proof of two illegal votes 
given; yet, they set aside the election of all three respondents. But 
what is not to be forgotten, one of those commissioners swears ex- 
pressly, they did not inquire whether those two votes were given 
for the respondents or not. I do not mean to speak disrespectfully 
of the institutions of my country, but I say, I believe there never 
was 4i n election for county officers in any county in this state, at 
which there was not one illegal vote given. Now, these commis- 
sioners went on the ground, that it was not necessary so many ille- 
gal votes should be given, that those votes, subtracted from the suc- 
cessful candidate, would put him in a minority. No — one illegal vote, 
in their opinion, vitiated the election of him who had seventy of a 
majority, and that, too, without any evidence that, that vote was 
given for him, or procured by him; nay, I would say, with know- 
ledge, that it was not; for if it could have been proven, that these 
men voted for the respondents, it would have been. The highest 
number of legal votes is what decides, and what Ought to decide all 
elections; every thing else is form; and when this is ascertained in 
any contested election in any tribunal of which I have any know- 
ledge, the man having this highest number, is declared duly elected* 
If we adopt English forms, Jet us take English rules of pro- 
ceeding. There, the court will require the same evidence to sup- 
port the motion, which would support an indictment; (3 Wilson's 
JBac. 641,) and if the court are satisfied there is no reasonable cause 
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for the prosecution f they will not grant the information. Ibid. It 
is not granted, except upon affidavit, stating facts, which if true, 
doth, for its enormity or dangerous tendency, seem proper for the 
most public prosecution. 2 Hawk. P. C. C. 26, Sect. 8. If the 
object is to try a civil right, which has not been determined, or if 
the complaint is vexatious, &c. it will not be granted. lb. Sect. 9. 
The court will be guided by the fairness and merits of the party 
applying. Bex v. Miles, 1 Stark. 468. 3 Wilson's Bac. 641, and 
cases there cited. 

Now, will this court grant an information against any officer, no 
matter what his majority, if one or three illegal votes are proved, 
and must not an application for such prosecution be necessarily 
vexatious, where, if all that is alleged is true, there is still a majority 
of sixty-seven? or, can the commissioners, who, without proof, and 
against proof, set aside the election of the two highest, have any 
merits on their side, or have they given evidence, of any wish or 
intention to regard law or justice. It is, however, said, that we 
have nothing to do with the election; that after the election is over 
a return is to be made to the commissioners in office, and to the 
three newly elected; and that the old commissioners alone have the 
power of approving or disapproving, and that the act of the majority 
of the old commissioners is binding on this court, and all the world, 
no matter how flagrantly absurd or wicked, it may be. 

The township was incorporated by the act of assembly of the 24th 
of March, 1812. 5 Smith's Lotus, 341. The third section is as 
follows: — "The nine persons who shall, at the next election to be 
held in pursuance of this act, have the highest number of votes for 
the office of commissioners, shall meet together at the house where 
the regulators for the northern district of the said township now 
meet, between the hours of two and four o'clock in the afternoon 
of the first Monday in April next following the said election, and 
that the three persons who shall at every subsequent election, have 
the highest number of votes for the office of commissioners, together 
with the six commissioners whose time shall not have expired, shall 
meet together in such place as shall be legally appointed, between 
the hours of two and four in the afternoon on the first Monday in 
April next following each and every election to be held in pursu- 
ance of this act, and shall then and there receive the returns of 
commissioners elect, and shall forthwith proceed to examine the 
same, and to judge and determine thereon: and for that purpose, the 
said commissioners so met, or a majority of them, shall be judges of 
the said election, and shall have full power and authority to approve 
thereof, or to set aside the same, and to order a new election, as the 
law may require, to be held," &c "As the law may require:" do 
not these words control the authority to approve or set aside, and 
if we have any power in the matter, authorise us to examine and 
decide whether the law required the commissioners to do what has 
been done in this case? 



Digitized by VjOOQIC 



Jan. 28, 183a] OP PENNSYLVANIA. 389 

(The Commonwealth v, M'Closkey and others.) 

But to go to the constriction of the whole sentence, for the sec- 
tion is but one sentence. Clearly, after the first election, the nine 
commissioners had, under this law, to receive the return, to judge, 
and determine, and approve of their own election, or set it aside 
and order a new election, as the law might require; and as clearly, 
if resignations, removals, or deaths, should, at the end of any year, 
leave the township without any commissioners, the nine then elected 
must also decide on their own election. In ordinary cases, leaving out 
words of circumstance of time and place, the sentence stands. The 
three persons who shall have the highest number of votes, and the 
six old commissioners, shall meet together and receive the returns 
of the commissioners elect, and shall forthwith proceed to examine 
the same, and judge, and determine thereon. So far, no ingenuity 
can raise a doubt; the whole nine are to be together, to receive the 
returns, and to judge and determine thereon. The sentence pro- 
ceeds, and for that purpose, the said commissioners so met, or a 
majority of them, shall be judges of the said election, and shall have 
full power and authority to approve thereof, or set aside the same, 

&C.&C. 

For that purpose — -although they all, or some of them, may never 
be commissioners for any other purpose, yet, for the purpose of 
judging and determining, the law gives them this special power. 
The said commissioners so met. The preceding clause had told 
most explicitly who were to meet, and who were to judge and de- 
termine, and this one says, the said commissioners so met, are to ap- 
prove or set aside. 

The counsel for the relators says, the word, commissioners, in the 
last clause, distinguishes those who were previously in office, from 
the three commissioners elect. In the first place, this was not the 
meaning after the first election, when all were commissioners elect; 
and it would not be the meaning, if any event should require the 
election of nine, and the law makes no discrimination between those 
cases and the election of ordinary years. And in the next; the 
whole nine, in ail cases, are to receive the returns, and judge and 
determine thereon; and it would not be very easy to find why nine 
should judge and determine on a matter, and yet, six, or a majority 
of six, should reverse that judgment and determination; why nine 
are to judge and determine, and yet, in the same sentence, four 
of the same men are to have full power to reverse that judgment 
and determination. 

We are told, however, that it is unconstitutional, nay, much 
worse than that; to appoint any person a judge in his own cause, 
that even a parliament, whose power of legislation has no limits, 
cannot do this. Then, the charters of Philadelphia, Pittsburg, 
and Lancaster, are all void, for the branches of those corporations 
have that power expressly, and exercise it every year. Oh! but 
this is from necessity. What necessity? Might not the aldermen 
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of those cities, or the Court of Quarter Sessions, or the Court of 
Common Pleas of the counties, receive and judge of the returns? 
There is no moce necessity in those cases than in this; nor any thing 
more. unreasonable in this than in that of the common and select 
councils; or, than in giving in this Moyamensing corporation, the 
whole funds to the commissioners, with no accountability to any 
other body. The words void, unconstitutional, beyond the pow- 
er of the legislature, &c. &c, are used so indefinitely, as to pro- 
duce no other effect than to lengthen a speech, by supplying the 
place of precise argument; and the phrase, "judge in his own 
cause," seems to be often totally misunderstood. As to right to 
property, a man cannot be a judge in his own cause. As to politi- 
cal rights, the phrase cannot, perhaps apply; the saying is seldom 
true. Every judge in the state is judge of the legality and extent 
of his own power; in this respect, the decisions of inferior courts are 
subject to revision. That of this court is not If this court was 
extinct by law or the change of the constitution, and a new court 
organised under commissions from the same source, in the same 
form, and of the same date, it must judge of its own rights to the 
power of office, and the emoluments of office. 

When a right to an elective office is questioned, two rights are 
questioned, that of the person elected, and those of the electors. If 
the inhabitants of a district elect a man, to whom they confide the 
power of taxing and applying the taxes, is it strange, they should 
confide to the same person the power of judging for the same period 
of their right to vote? There is, and must be, in all free govern- 
ments, much depending on the confidence of those who elect: and 
they elect with a view to all the authority which the law gives to 
the officer, because, they are willing to confide it all to his honesty 
and capacity. When it is found all cannot be safely trusted, a law 
divides, gives part to some other hands. The constitution, itself, 
gives to each branch of the legislature the right to judge of the elec- 
tions of its own members. If one illegal vote in a county makes 
an election void, every one in the house is judging in his own case; 
and if the matter is so bad, or so wicked, as is pretended, we must 
amend the constitution, and provide, that each branch shall not 
judge of the election of its own members, but may of the members 
of the other branch. There is no weight in this objection against a 
positive law; and if the law were as contended for, it would in no 
respect mend the matter. Not practically, for if the three newly 
elected were sole judges of their own election, no more objection- 
able decision could be given, than has been in this case. Nor is it 
more free from objection on another ground, for if the six can set 
aside one election without reason, and against reason, they may do 
so as often as an election is had, and keep the power in their own 
hands, which is as much judging in their own case, as that ob- 
jected to. 
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As to the time of administering the oath. Some of the English 
cases are very strict, but that is generally, if not always, where a 
particular person is to administer it; and it seems to be held, in 
some one or two cases, that a literal compliance is necessary, even 
though a man would have to be sworn in before himself. The act in 
question is section fifth: "That each commissioner who shall be 
elected and returned, and whose election shall be approved of in 
manner aforesaid, shall, before he enters on the execution of his 
said office, be sworn before some justice of the peace/ 9 &c. &c. If 
we consider the act of judging and determining on the election as a 
personal trust, given to the three who are returned, which they are 
to exercise, though they may never be commissioners, then the oath 
would be more proper after; but the time when it is to be taken is 
not expressly specified. The oath does not confer the office. The 
commissioner is to be elected, returned, the return approved, and 
he to bq sworn. Although this order may be perhaps the most pro- 
per, I would not disturb a corporation on that account. I would 
say, it was a vexatious complaint I consider the election, the 
highest numjbef of legal votes as giving the right to the office to 
the person elected, and the right to his service to the corporation; 
and the approbation, by a majority of the nine, as completing for- 
mally that right If the old commissioners alone could approve, I 
deny their right to set aside the election without proof or against 
proofl The votes are the substance, the approbation merely a for- 
mal part; if it is essential, and to be governed by no rules, the elec- 
tion is idle; it is a mockery. 
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| BRUCH, who survived IHRIE, against LANTZ, with notice 
to PORTER and others, Terretenants. 

APPEAL. 

A sale of real estate by an executor, indirectly to himself, in pursuance of a 
power in a wiU, is not a good execution of the power, but the executor takes 
the estate clothed with the same trusts to which it was subject in his hands 
previous to the sale; and it matters not whether the executor made advantage 

, by his purchase or not 

Such a sale is not void, but voidable. It may be ratified by those who are en- 
titled to call it in question; but a ratification by the heirs and devisees will 
not prevent the creditors of the testator from taking the land in execution as 
his estate. 

The act of the 4th of jtfirii t 1797, limiting the lien of debts on the real estate 
of a decedent to seven years; protects such estate only in the hands of a bona 
fide purchaser, and not in the hands of an executor, who has himself become 
the purchaser* 

Appeal from the Circuit Court of Northampton county. 

This was a Scire Facias on a judgment confessed by Jacob 
Lantz to George Ihrie, Esq. and George Bruch, in the Court of 
Common Pleas of Northampton county , upon the 17th day of 
•August, 1822, for one thousand seven hundred and eleven dollars 
and ten cents, which had been revived to November Term, 1824, 
against the defendant, Lantz. The Scire Facias was issued in the 
same court to •August Term, 1827, against the defendant, Jacob 
Lantz, and terretenants. The sheriff returned the writ, "made 
. known to Jacob Lantz, the defendant, and to Jacob 'Raub, Cathe- 
rine Lantz; and James M. Porter, terretenants." Pending the 
Scire Facias, George Ihrie, Esq., one of the plaintiffs, died. The 
terretenants removed the cause into this court by Certiorari, and 
it was tried at the •April Circuit Court, 1839, before Judge Rogers. 
The terretenants, Jacob Raub and Catherine Lantz, put in a dis- 
claimer, as will be seen by the pleadings below, and the cause was 
tried on the defence made by the terrelenant, Porter. After the 
evidence was gone through, a verdict was, by consent, entered for 
the plaintiff, the terretenant to move for a new trial, and bring the 
whole case up before the Supreme Court upon the evidence. The 
defendant pleaded as follows: — 

"And the said James M. Porter % by Joel Jones, his attorney, 
comes and says, that the said plaintiffs ought not to have execution 
against him of the debt and damages aforesaid, to be levied of the 
lands and tenements whereof he is returned a tenant, because, he 
says, that heretofore, to wit: on the 19th day of January, Anno 
Domini, 1816, one Peter Lantz, now deceased, was seised in his 
demesne as of fee, of and in the lands and tenements aforesaid, and 



Digitized by VjOOQIC 



Jan. 30, 1830.] OF PENNSYLVANIA. 393 

(Bruch, who survived Ihrie, v. Lantz, with notice to Porter and others, terre- 
tenants.) 

being so seised, afterwards, to wit: on the day and year aforesaid, 
made and published his last will and testament in writing, and 
therein and thereby made and appointed the aforesaid Jacob Lantz 
and one Jacob Unangst, the executors thereof; by which will, the 
said Peter Lantz did, among other things, order and direct, and 
empower the said executors to sell for certain uses and purposes, in 
his said will specified, all his, the said testator's, real estate, of which 
he should die seised, at public vendue, within one year after the de- 
cease of him, the said testator, on the premises; and on the receipt, 
that is to say, after the receipt of the purchase money, or security 
for the same, to execute a good and sufficient deed or deeds, in fee 
simple, to the purchaser or purchasers thereof, as in and by the said 
will, more fully and at large appears. And the said James M. Porter 
further avers, that afterwards, to wit: on the Sth day of June, A. D. 
1816, the said executors sold, among other lands, the aforesaid 
lands and tenements to one Isaac Lantz, as parcel of the estate 
whereof the said testator died seised, for a large sum, to wit: the 
sum of ten thousand and ninety-five dollars; and afterwards, to wit: 
on the 18th day of November, in the year last aforesaid, without 
having received the said ten thousand and ninety-five dollars, pur- 
chase money aforesaid, or any part thereof, and also without having 
received any security for the payment of the same, did seal and de- 
liver to him, the said Isaac Lantz, a certain instrument indented, 
purporting to be a conveyance of the said lands and tenements from 
them, the said Jacob Lantz and Jacob Unangst, as 'executors of 
the said will of the said Peter Lantz, to him, the said Isaac Lantzy 
his heirs and assigns, for ever. And the said James M. Porter 
further avers, that afterwards, to wit; on the 2d day otJlpril, A. D. 
1822, the said purchase money, and every part thereof still remaining 
unpaid by him, the said Isaac Lantz, and not in any wise secured 
to be paid, or any part thereof, the said Isaac Lantz, by his certain 
indenture, in due form of law made, bargained, sold, conveyed, and 
confirmed unto the said Jacob Lantz and his heirs for ever, the 
said lands and tenements, and all the right, estate, and interest, which 
he, the said Isaac Lantz had, or might have had in or to the same, 
or any .part thereof, by reason of the said instrument indented, first 
herein before mentioned or otherwise; by means of all which pre- 
mises, the title or estate, if any, and also the interest which the 
said Jacob Lantz had at the rendition of the judgment upon which 
this Scire Facias is founded, or ever after, was, and is an estate and 
interest in trust, for the uses and purposes of the will aforesaid, and 
not an estate which might or may be charged by reason of the judg- 
ment aforesaid against him, the said Jacob Lantz, and this the said 
James M. Porter is ready to verify — wherefore, he prays judg- 
ment if the aforesaid plaintiffs ought to have execution for the debt 
and damages aforesaid, to be levied of the lands and tenements 
vol. ii. 3D 
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whereof he is returned a tenant, by reason of the judgment afore- 
said against the said Jacob Lanlz. 

"And for a further plea in this behalf, the said James M. Porter, 
by leave of the court, here* for this purpose first had and obtained, 
according to the form of the statute in such case made and provided, 
says, that the said plaintiffs ought not to have execution of the debt 
and damages aforesaid, to be levied of the lands and tenements 
whereof he is returned a tenant; because, he says, that the said 
Peter Lanlz was seised of the lands and tenements aforesaid, and 
being seised thereof, made and published his last will and testament, 
and made the said Jacob Lantz and Jacob Unangst, the executors 
thereof, and did therein and thereby confer certain powers and autho- 
rities upon his said executors, in manner, form, and effect, as in the 
pleading of the said James M. Porter herein before pleaded, is 
more particularly set forth; and that, theretofore, to wit: on the 25th 
day of April, A. D. 1814, the said Peter Lantz became, and was 
indebted to a certain John Lantz, and to a certain John Best, Sen., 
now deceased, assignee of the said John Lantz, in a large sum, 
namely, in the sum of six hundred dollars, lawful money of Benn* 
sylvania, and being so indebted, and also seised as aforesaid, of the 
lands and tenements aforesaid, afterwards, to wit: on the day and 
year first aforesaid, died, to wit: at Northampton county aforesaid. 
And the said James M. Porter further avers, that afterwards, to 
wit: on the 19th day of February, A. D. 1816, the said Jacob Lantz 
and Jacob Unangst, executors as aforesaid, proved, and took upon 
themselves the burden of the execution of the said will of the said 
Peter Lanlz, to wit: at Northampton county aforesaid; and the 
said James M. Porter further avers, that afterwards, to wit: on the 
8th day of June, A. D. 1816, the said executors sold the said lands 
and tenements, among others, as parcel of the estate of the said 
Peter Lanlz, to the said Isaac Lantz; and the said Isaac Lantz 
purchased the same at the instance and request, and in trust and 
confidence for the use of the said Jacob Lantz, executor as afore- 
said, and not for the use of him, the said Isaac Lantz. And the 
said James M. Porter further avers, that afterwards, to wit: on the 
21st day of January, A. D. 1824, the said debt, which was before 
that time due by the said Peter Lantz to the said John Best, Sen., 
(who, as well as the said Peter Lantz, were then deceased,) being 
still due, and not in any way satisfied or paid, a certain John Best 
and a certain Jacob Best, as executors of the said John Best, Sen., 
assignee as aforesaid, went into the Court of Common Pleas of the 
county of Northampton, and then and there did implead the said 
Jacob Lantz and Jacob Unangst, executors of the said Peter 
Lantz, and according to the course of the said court, did declare 
therein against the said Jacob Lantz and Jacob Unangst, upon 
the said indebtedness of the said Peter Lantz unto the said John 
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Best, Sen. as aforesaid. Whereupon, such proceedings were had 
before the said court, that afterwards, to wit: on the 10th day of 
September, A. D. 1824, the said John Best and Jacob Best, execu- 
tors as aforesaid, recovered by the judgment of the said court against 
the then legal representatives of the said Peter Lantz, the sum of 
six hundred dollars debt, together with their damages and costs, &c. 
which said judgment was rendered by. the said court, to be levied 
of the assets of the said Peter Lantz, *s by the record of the said 
judgment remaining in the said court fully appears. And the said 
James further avers, that afterwards, to wit: at the Term of Au- 
gust, A. D. 1824, of the said court, the said judgment being wholly 
unsatisfied, and no part of the monies thereby recovered, paid, the 
said John Best and Jacob Best prayed, and had of the said court, 
• the award of a certain writ of Fieri Facias upon the said judgment, 
which said writ was directed to the sheriff of the said county, and 
was made returnable to the Term of November of the said court, in 
the year last aforesaid. And the sajd James further avers, that the 
said John Best and Jacob Best, executors as aforesaid, for want of 
sufficient personal assets of the said Peter Lantz, whereof the mo- 
nies recovered by the said judgment could be made and levied, did 
then and there direct the said sheriff to levy and execute the said 
writ upon the said lands and tenements, sold as aforesaid to the said 
Isaac Lantz, and purchased by the said Isaac, in trust as aforesaid, 
and in pursuance of the said directions, the said sheriff did, by vir- 
tue of the said writ, seize and take into his hands the said lands and 
tenements, and afterwards, to wit; at the return day of the said writ, 
made return of the said levy to the court aforesaid, as by the re- 
cord of the said writ and return remaining in the said court more 
fully and at large appears. And the said James further avers, that af- 
terwards, to wit: at the said Term of November of the said court, 
the said John Best and Jacob Best, executors as aforesaid, prayed 
the said court to award upon the said judgment a certain writ of Ven- 
ditioni Exponas. Whereupon, such proceedings were had, that af- 
terwards, to wit: in the Term of January, A. 6. 1825, of the said 
court, the said court did award the said last mentioned writ, accord- 
ing to the prayer of the said John Best and Jacob Best, executors 
as aforesaid, which said writ was directed to the sheriff of the coun- 
ty aforesaid, and commanded him to expose the said lands and tene- 
ments to sale, and sell the same, and make his return thereof at the 
next term of the said court, as by the said writ more fully and at 
large appears; at which last mentioned term of the said court, to 
wit: on the 30th day oiJlpril, in the said term, the said sheriff 
made return of the said writ, among other things, that he had sold 
the said lands and tenements to the said James M. Porter, for the 
sum of two thousand dollars, which said sum, the said sheriff had 
then and there to satisfy the said judgment of the said John Best 
and Jacob Best, executors as aforesaid, as by the said writ be, the 
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said sheriff was commanded, which by the said last mentioned writ 
and return in the said court remaining, fully appears. And there- 
upon, the said sheriff did seal and deliver to the said James, his 
certain deed poll of bargain and sale, conveying the said lands and 
tenements to him, the said James, and hishefrs, for ever, in conside- 
ration of the said sum of two thousand dollars, and in open court did 
acknowledge the same to be his deed, which are the same lands and 
tenements whereof he, the said James, is returned a tenant, and not 
diverse. By means whereof, the title, interest, and estate, which he, 
the said Peter Lantz, had in or to the said lands and tenements at the 
time of his decease, became and were transferred to, and vested in 
him, the said James, and this he is ready to verify. Wherefore, he 
prays judgment if the said plaintiffs ought to have execution of the 
debt and damages aforesaid, to be levied of the lands and tenements 
whereof he is returned a tenant as aforesaid. 

" And for the further plea in this behalf, the said James M. Pot' 
ter, by leave of the court, here for this purpose first had and ob- 
tained, according to the form of the statute in such case made and 
provided, says, that the said plaintiffs ought not to have execution 
of and for the debt and damages aforesaid, to be levied of the lands 
and tenements whereof he is returned to be a tenant, because, he 
says, that the said Jacob Lantz, in the said writ of Scire Faci<i* 
named, or any other person or persons to the use of the said Jacob 
Lantz, at the time of the rendition of the judgment aforesaid, in the 
same writ mentioned, or ever after, had nothing in the said lands 
and tenements, or in any part or parcel thereof in the demesne, re- 
version or otherwise, which might be charged or bound by reason 
of the judgment aforesaid, in, law or equity, and this he is ready to 
verify. Wherefore, he prays judgment if the said plaintiffs ought to 
have execution of the debt and damages aforesaid, to be levied of 
the lands and tenements whereof he is returned tenant as aforesaid. 
"And for a further plea, &c, by leave, &c, the said James M* 
Porter pleads payment, with leave to give the special matters in 
evidence. 

"And the said Catherine Lantz, in her proper person, comes 
and says, that upon the day of the issuing of the above writ ol Scire 
Facias, viz. on the 28th day of July, A. D. 1827, she was tenant 
of the lands and tenements of whroh she is returned to be tenant, at 
the will of James M. Porter, Esq., (who also, by the return to the 
writ aforesaid, is returned to be tenant,) and of her, the said Cathe- 
rine, and that she hath not, nor doth she claim to have any thing in 
the demesne, or in the reversion of the demesne of the lands and 
tenements aforesaid, nor had she, nor did she claim to have any 
thing therein on the day of the issuing of the said writ, or ever 
after, but altogether disavoweth and disclaimeth to have any right, 
title, estate, claim, or other interest whatsoever of, in, or to the 
same, save only an estate at will, as aforesaid. 
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"And the said Jacob Raub y comes and says, that he was a tenant 
of the lands and tenements whereof he is returned a tenant to James 
M. Porter 9 Esq., (who also, by the return to the above writ of Scire 
Facias, is returned to be tenant,) from year to year, namely, from 
the 1st day of April next preceding the issuing of the writ aforesaid, 
to the 1st day of April next thereafter ensuing, and so on from year 
to year, at the will of the said Jafnes 9 and of him, the said Jacob; 
and that he hath not, nor doth he claim to have any thing in the 
demesne, or in the reversion of the demesne of the lands and tene- 
ments aforesaid, with the appurtenances, or in any part or parcel 
thereof, nor had he, nor did he claim to have any thing therein, on 
the day of the issuing of the said writ, or ever after, but altogether 
disavoweth and disclaimeth to have any right, title, estate, claim, or 
other interest whatsoever of, in, or to the same, save only an estate 
from year to year, as aforesaid." 

The following notice of special matter was also given: — "That 
Peter Lantz died seised of certain lands and tenements in Williams 
township, among which were the lands in t(re possession of the per- 
sons upon whom the writ has been served as the terretenants. 

"That on the 19th of January , IS 16, he made and published 
his last will and testament, which after his decease, to wit: on the 
19th of February, 1816, was duly proved in the register's office in 
Easton, whereby he appointed Jacob Unangst and his son Jacob 
Lantz, the executors thereof, and among other provisions contained 
in his will, directed as follows: 'And as to all my real estate, situ- 
ate in Williams township, aforesaid, or elsewhere; which I may die 
seised of, I do hereby order and direct, that 1 -my said executors 
herein after named, or the survivor of them, shall sell the same at 
public vendue within one year after my decease, on the premises, in 
the whole or in such parts as they shall think most advantageous for 
my estate, and to such person or persons as may purchase the same, 
or any part or parts thereof, and on the receipt*of the purchase mo- 
ney, or security for the same to their satisfaction, to execute good 
and sufficient deed or deeds for the same, or any part or parts there- 
of, to the purchaser or purchasers, to his or their heirs in fee sim- 
ple; and the money arising from my personal estate, including mo- 
ney and bonds, &c., together with the money arising from my real 
estate after the same is sold/ (after deducting certain legacies before 
mentioned,) ' the balance I give and bequeath in nine equal shares 
and portions, to wit: to my son Jacob one-ninth;' (and so on to the 
rest of his children, naming them, but providing as to his ton John's 
share as follows:) ' and the remaining ninth part, I order and direct 
my executors to put out^ on good security, and the interest arising 
therefrom yearly, to pay to my son John only, and to no other 
person, during his life time; and after his decease, the principal to 
his lawful issue, share and share alike. I do hereby expressly order 
and direct, that one-third of the monies arising from the sale of my 
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personal and real estate, &c, as aforesaid, shall, in addition to what 
I have already given my said dear wife, be put on interest by my said 
executors, or the survivor, out of the first monies they shall receive, 
for the use of her, and the interest arising therefrom, shall be paid 
to her, yearly, during her life time; which said one-third part shall 
be deducted equally out of each of my said children's shares, for the 
purposes aforesaid/ The executors proved the will, and took oat 
letters testamentary thereon.. 

"That the said executors, on the 8th of June, 1816, put up the 
real estate to sale, by vendue or outcry, when a tract of two hundred 
and thirteen acres, and allowance, in which are included the lands in 
possession of the person returned as terretenant, was bid in by Isaac 
Lantz for himself and Jacob Lantz, one of the executors; it be- 
ing understood by them both, that Jacob Lantz, one of the execu- 
tors, was to be a partner in the purchase: That a deed was made to 
the said Isaac Lantz, on the 16th of December, IS 16, but the pur- 
chase money was not paid, nor was security taken' for. the payment 
thereof. 

"That on the 17th of March, 1817, Isaac Lantz conveyed a 
moiety, or half part of the said land to the said Jacob Lantz. 

" That the said Jacob Lantz and Isaac Lantz, by deed, dated 
the 18th of March, 1S17, conveyed twenty-four acres and seventy 
perches, part of the said tract of two hundred and thirteen acres 
and allowance, to George Lantz. 

" That on the 2d of April, 1822, the said Isaac Lantz conveyed 
to the said Jacob Lantz, the residue of the said tract of two hun- 
dred and thirteen acres, by deed, purporting to convey the whole 
of that residue. 

"That Jacob Lantz and Jacob Unangst, the executors having 
failed to pay a debt due by their testator to John Best and Jacob 
Best, executors, &c otJohn Best, Sen., deceased, who was assignee of 
John Lantz, on a bond, dated the 25th of April, 1814, for the pay- 
ment of three hundred dollars on the 27th of Mai/, 1817, a suit was 
brought in the Court of Common Pleas of Northampton county to 
Jlpril Term, 1824, against the said executors, to recover the 
amount 

"That pending the said suit, to wit: on the 24th of February, 
1824, the said Jacob Lantz and Jacob Unangst were removed 
from their executorship by the Orphans' Court of Northampton 
county, and letters of administration, with the will annexed, were 
granted to Jacob G+ Raub and George Raub. 

"That on the 10th of September, 1824, judgment was obtained 
in the said suit against the administrators de bonis non, who had been 
substituted as defendants. 

" That a Fieri Facias issued upon the said judgment under 
which the said premises of which the said James M. Porter, Jacob 
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Baub, and Catherine Lantz, are returned terretenants, were le- 
vied, and under a Venditioni Exponas, issued to Jtyril Term, 
1825, sold by the sheriff to James M. Porter, to whom a deed was 
made, and acknowledged on the 30th of rfpril, 1825. 

" That at the term to which the said Venditioni Exponas was 
returnable, the said Jacob Lantz, by his counsel, moved to set 
aside the sale: That the plaintiffs in this suit were privy to his con- 
duct therein: That the purchaser then offered to the creditors, that 
if they would pay off the debt due to Best's estate, secure what the 
widow ought in justice to be entitled to but of the premises, and 
make some provision for John Lantz, the creditors of Jacob Lantz 
should have the property: That they considered on the proposition 
for five days, and finally, said they would not assent to it, and agreed 
that the sale should be confirmed. 

u That the plaintiffs, when the premises were up for sale at one 
time, procured Frederick Willhelm to bid on the property, to whom 
it was struck off, but who never paid any money, and on the last 
sale, they employed one Peter Dennis to bid on the same, and the 
premises were struck off to him; but he not paying the money, the 

C remises were returned, sold to James M. Pjorter, the next highest 
idder: That the said Frederick Willhelm and Peter Dennis , were 
both notoriously insolvent and had been employed to bid, in order. 
to delay and defeat the plaintiffs in the execution under which the 
premises were up for sale." 

To the defendant's plea the plaintiff replied as follows: — "And 
the said George Bruch, who survived the said George Ihrie, Esq., 
as to the said plea of the said James M. Porter, by him first above 
pleaded, says, that he, the said George, by reason of any thing by 
the said James in that plea alleged, ought not to be barred from 
having execution against him of the debt ano> damages aforesaid, to 
be levied of the lands and tenements, whereof he, the said James is 
returned tenant; because, he says, that the title or estate, and also 
the interest which the said Jacob Laritz had in the said lands and 
tenements at the rendition of the judgment upon Which the said 
writ of Scire Facias is founded, and ever after, was and is an estate 
in fee simple in him, the said Jacob Lantz, and for the use of him, 
the said Jacob, which might and may be charged by reason of the 
judgment aforesaid, against the said Jacob Lantz, and not an estate 
and interest in trust, for tfce uses and purposes of the will of the said 
Peter Lantz, deceased, in manner and form as the said James has 
in. his said plea, by him first above pleaded alleged, and this he, the 
said George, prays may be inquired of by the country, &c. 

"And the said George Bruch, who survived the said George Ihrie, 
Esq. as to the said plea of him, the said James M, Porter, by him 
secondly above pleaded, says, that he, the said George, by reason of 
any thing by the said James in that plea alleged, ought not to be 
barred from having execution against him of the debt and damages 
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aforesaid, to be levied of the lands and tenements whereof he, the 
said James, is returned a tenant; because, he says, that the said 
Jacob Lantz and Jacob Uhangst, executors of the last will and 
testament of the said -Peter Lantz, 'deceased, at the day and time 
in the plea of the said James, by him secondly above pleaded, 
mentioned, by virtue of the power and authority given to them by 
the will aforesaid, sold the said lands and tenements among others, 
as parcel of the estate of the said Peter Lantz, deceased, to Isaac 
Lantz, and the said Isaac Lantz purchased the same to be held 
by him, the said Isaac, in fee simple, and for the use of him, the 
said Isaac, and not in trust and confidence for the use of the said 
Jacob Lantz, executor as aforesaid, as by the plea aforesaid, of the 
8*\d James, by him secondly above pleaded is alleged; and the said 
George Bruch, in fact, says, that the said Isaac Lantz being so 
seised of the lands and tenements as aforesaid, he, the said Isaac, 
and Elizabeth, his wife, afterwards, and before the rendition of the 
judgment aforesaid, to wit: on the 2d day of Jlprily in the year of 
our Lord, one thousand eight hundred and twenty-two, at the 
county aforesaid, by their, certain indenture, under their hands and 
seals, duly executed for the Consideration therein mentioned, did 
grant and convey the same to the said Jacob Lantz, his heirs and 
assign*,, to his and their only proper use, benefit, and behoof, for 
ever, as by reference to the said indenture, will more fully and at 
large appear. And the said George Bruch, in fact, further says, that 
the lands and tenements conveyed by the said Isaac Lantz, and 
Elizabeth, his wife, as aforesaid, to the said Jacob Lantz, are the 
same lands and tenements of which the said James M. Porter is 
returned a tenant, and not diverse. And the said George Bruch, 
in fact, further says, that by means of the said last mentioned in- 
denture, by which the> lands and tenements aforesaid were granted 
and conveyed to the said Jacob Lantz, as aforesaid, all the title, 
interest, and estate, which he, the said Peter Lantz had in or to 
the said lands and tenements at the time of his decease, became, and 
were transferred to, and vested in the said Jacob Lantz, in fee 
simple, and for the use of him, the said Jacob, and Continued to be 
so vested in the said Jacob Lantz at the time of the rendition of 
the judgment aforesaid, and from thence hitherto still continue to 
be so vested in the said Jacob, and not in the said James M. Por- 
ter, and this the said George prays may be inquired of by the 
country, &c. 

"And the said George Bruch, who survived the said George 
Ihrie, Esq., as to the said plea of him> the said James M. Porter, 
by him thirdly above pleaded, says, that he the said George, by 
reason of any thing by the said James, in that plea alleged, ought 
not to be bound from having execution against him of the debt and 
damages aforesaid, to be levied of the lands and tenements whereof 
the said James is returned a tenant; because, he says, that he, the 
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said Jacob Lantz, at the time of the rendition of the judgment in 
the writ of Scire Facias above-mentioned, and long after, was, and 
vet is seised of the said lands and tenements whereof the said James 
is returned a tenant as aforesaid, and every part and parcel thereof 
in his demesne as of fee, as by the return of the writ aforesaid is 
above supposed, and this he prays may be inquired of by the 
country. 

"And the said George Bruch, who survived the said George 
Ihrie, Esq. as to the said plea of the said James, by him fourthly 
above pleaded, replies, i non solvit, 9 and this he prays may be in- 
quired of by the country. 

"And because the said Catherine Lantz disavoweth and dis- 
claimeth to have any right, title, estate, claim, or other interest 
whatsoever of, in, or to the said lands and tenements, save only an 
estate at will, as in her disclaimer is above-mentioned, therefore, 
upon the prayer of the said George Bruch, it is considered, that 
the said George have execution against her, the said Catherine, for 
the debt and damages aforesaid, to be levied of the lands and tene- 
ments whereof the said Catherine is, as aforesaid, returned tenant, 
but let the execution of the said judgment stay until the pleas afore- 
said, between the said James M. Porter and the said George Bruch 
be determined, &c. 

"And because the said Jacob Raub disavoweth and disclaimeth 
to have any right, title, estate, claim, or other interest whatsoever 
of, in, or to the said lands and tenements, save only an estate at 
will, as in his disclaimer is above-mentioned, therefore, upon the 
prayer of the said George Bruch f it is considered, that the said 
George have execution against him, the said Jacob Raub, for the 
debt and damages aforesaid, to be levied of the lands and tenements 
whereof the said Jacob is, as aforesaid, returned tenant, but let the 
execution of the said judgment stay, in the mean time, until the 
pleas aforesaid between the said James M. Porter, and the said 
George Bruch, who survived the said George Ihrie, Esq. be deter- 
mined, &c." 

On the trial, the plaintiff gave in evidence, the record of a judg- 
ment, No. lM,Jlugust Term, 18^2, George Ihrie, Esq. , and George 
Bruch v. Jacob Lantz, D. S. B., one thousand seven hundred 
and eleven dollars and ten cents; judgment confessed the 17th of 
•August, IS22, by Peter Ihrie, Jr. Esq., attorney of the defendant 
by warrant constituted : 

Also a revival of this judgment by amicable Scire Facias, No. 1 1 , 
November Term, 1824 — 20th September, 1824, judgment revived 
by agreement: 

Also i Fieri Facias to November Term, 1824, No. 69, issued the 
20th September, 1824. Real debt nine hundred and and sixty-three 
dollars and sixty-two cents; interest from the 20th of September, 
1824. Returned by the sheriff, "levied as per inventory." Thisin- 

rox» ji. 3 E 
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ventory was "all the right, claim, abd interest of the defendant in, 
and to the grain in the ground," &c. 

The plaintiff then gave in evidence the last will and testament of 
Peter Lantz, deceased, dated January 19th, 1816, and proved be- 
fore the register, &c- of Northampton county, on the 19th day of 
February, 1816. The material parts of the will are as stated in the 
notice of special matter. 

The plaintiff then called Bernard Unangst as a witness, who 
being sworn, testified, "that he was tho clerk at the vendue of the 
real estate of Peter Lantz, deceased: That the paper shown to him 
was the conditions of that sale: That the conditions were read by 
him: That the sale was held on the premises, and that Isaac Lantz 
became the purchaser." 

The plaintiff then gave in evidence the conditions of the sale, 
held on the 8th day otJune, 1816, and an acknowledgment sob- 
joined thereto, dated the same day, signed by Isaac Lantz, stating, 
that he had purchased the property for ten thousand and ninety-five 
dollars. The conditions and acknowledgment were as follows: — 

" Public Vendue, 

"Of a certain messuage, tenement, and plantation, situate in 
Williams township, in the county of Northampton, and state of 
Pennsylvania, and adjoining lands olJohn Bloom, Peter Sailer, 
Johfi Sellers and others, and containing two hundred and thirteen 
acres and allowance, agreeably to the courses and distances of a cer- 
tain patent from the commonwealth of Pennsylvania, dated the 26th 
of September, A. D. 1788, granted to Nicholas Lantz, the father 
of the said Peter Lantz, deceased. 

" The conditions of sale are as follows, to wit: — 

" The highest bidder to be the purchaser. One-third of the pur- 
chase money to be paid on the 1st day of April next. The residue 
to be paid in three equal yearly payments, without interest — the 1st 
of said yearly instalments to be made on the 1st of April, 1818, 
1819, 1820. To be secured by bonds and mortgage, or such other 
security as shall be demanded by the executors. A free deed is to 
be executed for the premises on the payment of the first payment, 
to wit: on the 1st day of April next, and possession of the premises 
on the said day, or on any other day prior to the same, if the said 
executors shall think it proper. 

" Williams township, June Sth, 1816." 

" I do hereby acknowledge that I have purchased the above de- 
scribed premises at the sum of ten thousand and ninety five doU 
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lars, on the conditions above written. Witness my hand, June 8th, 
1816. 

"Isaac Lantz. • 



" Witness $ Bernard Unangst, Jr. 
' i Jacob Deemer." 



The plaintiff then offered in evidence, a deed, dated November 
16th, 1816, from. Jacob Unangst and Jacob Lantz, executors, &c. 
of Peter Lantz, deceased, to Isaac Lantz, conveying the premises 
in question as two hundred and twelve acre's and one hundred and 
sixty perches, for the consideration often thousand and ninety-five 
dollars; to the admission of which ia evidence, the terretenant ob- 
jected, on the ground that the plaintiff must first show the due exe- 
cution of the power to sell given to the executors of Peter Lantz, 
deceased, by proving that the purchaser, Isaac Lantz, either paid 
the purchase money, or gave security for the same, previous to the 
execution of the deed. But his honour being of opinion, that the 
acknowledgment of the executors in the deed, of the paying and 
securing of the purchase money, was prima facie evidence of that 
fact, so as to admit the deed in evidence, permitted it to be read. 

The deed was acknowledged on the 16th of December, 1816, be- 
fore Oeorge Ihrie, Esq., but not recorded. 

The plaintiff then gave in evidence a deed, dated the 2d ot April, 
1822, from Isaac Lantz and his wife, to Jacob Lantz, conveying 
the tract in dispute as two hundred and ten acres and eighty perches, 
for the consideration of three thousand five hundred dollars, acknow- 
ledged the same day before Oeorge Ihrie, Esq., and recorded on 
the 30th of October, 1822. 

The plaintiff then gave in evidence a deed from Isaac Lantz to 
Jacob LantZfd&ted the 19th of March, 1817, conveying the moiety 
of the tract for the consideration of five thousand and forty-seven 
dollars, acknowledged the same day before George Ihrie, Esq. On 
this deed no receipt was endorsed, nor was it recorded. 

The- plaintiff next offered a receipt, purporting to be signed by 
Catherine Lantz, dated September 18th, 1816, to Jacob Lantz 
and Jacob Unangst, executors of Peter Lantz, deceased, for one 
hundred dollars, bequeathed to her by the will- This was objected 
to by the terretenant, on the ground, that receipts for monies paid 
to a third person are not evidence, but the persons themselves 
should be produced. The objection was, however, overruled, and 
the receipt read. 

The plaintiffs then called Philip B. Unangst as a witness, who 
being sworn, proved his signature to four receipts, and further said, 
"I did not receive the money mentioned in these receipts, but it 
answered the same purpose. I bought a lot of John Bloom, and 
he lent the money to Isaac and Jacob Lantz. I did not get any 
money except for the first receipt, and that was out of the personal 
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property, and is dated May 30th, 1817. The other three were paid 
on the land." 

The three receipts were then read, and were as follows: — 

"31st of March, 18 18. — Philip B. Unangst to Jacob Lantz, 
for two hundred and forty-four dollars and fifty-nine cents. 1st of 
April, 1819. — Same to same, two hundred and forty-four dollars 
and fifty-nine cents. 1st of April, 1820. — Same to same, two hun- 
dred and sixty-five dollars and eighty-six cents." 

On being cross-examined, the witness said, "I have not received 
any security for that part of my share in my father-in-law's estate, 
falling due after the death of the old woman. " 

On his re-examination, he added, " I have the full amount of the 
share to which I am entitled at this time," 

The plaintiff then called Christopher Heller, who proved bis 
signature to three receipts, and testified, " I received all the money. 
I have received no security for what falls due on the land on the 
death of the old woman. I never asked for any." 

The receipts were then read as follows: — 

"30th of April, 1818. — Receipt, Christopher Heller to Jacob 
Lantz, two hundred and forty-four dollars and fifty-nine cents. 
3d of May, 1819 t — Same to same, two hundred and forty-four dol- 
lars and fifty-nine cents. 27th of May, 1820.— Same to same, 
two hundred and fifty -six dollars and sixty-eight and a half cents." 

The witness then stated, " I have received all that is coming to 
me at this time out of my father-ih-Iaw's estate." 

The plaintiff then called George Lantz, who proved his signature 
to three receipts, which were given in evidence as follows: — 

"1st of April, ISIS. — George Lantz to Jacob Lantz, two hun- 
dred and forty-four dollars and fifty-nine cents. 1st of April, 
181 9. — Same to same, two hundred and forty-four dollars and fifty- 
nine cents. 26th of February, 1821. — Same to same, two hun- 
dred and fifty-six dollars and sixty-eight and a half cents." 

Being cross examined, the witness stated, u I got this money. I 
got a piece of the land. The land was included in the receipts. I 
paid for the land by. giving the receipts. I purchased of Jacob and 
Isaac Lantz. I am satisfied for my share to this day. They gave 
roe no security for what comes due after the death of my mother, 
nor did I ask for any. I am the same George Lantz who took the 
benefit of the insolvent laws. The land I got was part of my father's 
land." 

The plaintiff then called Nathaniel Miehler, Esq., who testified, 
"that he signed three receipts, (shown to him,) as a witness, and 
saw Catherine Lantz sign them: That he did not recollect seeing 
any money paid." 
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The receipt* were then re*d, at follows:— 

16th of April, 1819. — Catherine Lantz to Jacob Lantz and 
Isaac Lantz, for two years 1 interest, due the 16th of April, 1818, 
and 16th of Aprils 1819, five hundred and seven dollars and twenty- 
two cents. 16th of April, 1820, — Same to same for one year's in- 
terest due that day, two hundred and fifty-three dollars and sixty- 
one cents. " 

The plaintiff then called Peter Lantz, who pfoved his signature 
to a receipt, which was read as follows:— 

" 14th ot April, 1818. — Peter Lantz to Jacob Lantz, for two 
hundred and forty-four dollars and fifty-nine cents." 

In relation to this receipt, the witness stated, " I got a part of 
this in money and a part in land. Jacob and I purchased a piece 
of land together of George Ihrie, Esq. I afterwards bought Jacob 
out, and tne money went on this.'' 

An acknowledgment, dated the 21st of January, 1825, by Peter 
Lantz, that on or about the 1st of April, 1819, he received of Ja- 
cob Lantz, two hundred and forty-four dollar? and fifty-nine cents; 
and on or about the 1st of April, 1820, he received two hundred 
and fifty-six dollars and forty-eight and a half cents, was also given 
in evidence. 

The witness then proceeded, "I am satisfied for my share of my 
father's estate due at this time." 

On being cross-examined, he said, "I have received no security 
for my part which falls due on my mother's death* I never asked 
for any." 

Jacob G. Raub being called by the plaintiff, testified to three re- 
ceipts, which were given in evidence as follows:— 

€€ 31st of March, 1818. — Jacob G. Raub, to Jacob Lantz, two 
hundred and forty-four dollars and fifty-nine cents. 1st of April, 
1819. — Same to same, two hundred and forty-four dollars and fifty- 
nine cents. 2d of April, 1823. — 'Same to same, two hundred and 
twenty-five dollars." 

The witness further stated, " I got the money. stated in these re- 
ceipts I got no security for what has yet to become due on the 
old woman's death. I am not altogether paid — there are about sixty 
or seventy dollars coming to me yet. I spoke to Jacob Lantz 
several times for security for my share coming due after the old 
woman's death. He said it was secured on the land — that the 
whole was secured, interest and all." 

The plaintiff then offered in evidence the account of Jacob Lantz 
and Jacob Unangst, executors of Peter Lantz, deceased, exhibited 
the 16th of April, 1817, to which the terretenant objected; but it 
being stated! that it was offered merely "for the purpose of show- 
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ing, that the executors had settled the estate as they ought to 
have done,'* it was admitted by the court, and read to the jury. 

By this account, it appeared that the balance then due and for 

distribution, amounted to $5626 441 

Due on the 1st of April, 1818, - - - 2243 33$ 

Due on the 1st of April, 1819, - - - 2243 33* 

Due on the 1st of April, 1820, - - - 2243 33* 

Isaac Lantz being called by the'plaintiff, testified, " My part re- 
mained in the land; I had purchased the land." 

Being cross-examined, he said, " I purchased it alone. It was 
understood, that when 1 purchased the land, Jacob was to have the* 
half. I gave a bond for the whole, and gave George Bruch and 
George Lerch as securities; and when I gave up the land to Jacob 
Lantz, I told him I must have my bond. We came to Esquire 
Jhrie 9 s. I said I Would have my name out, and either Esquire 
Ihrie or I took my name out— tore it out George Bruch, the 
plaintiff, was one of the sureties. This was not when the first deed 
was made., I do not know when.it was. I did not reoeive any 
money. I lost my whole portion in it I did not pay any money 
out George Ihrie was present when the bond was destroyed. 
Jacob Lantz was present I do not know whether I told George 
Bruch or not I saw that bond last at Esquire Ihrie' s. I have it 
not I tore my name out of the bond;. it was torn out, but whether 
Esquire Ihrie did it or I did, I cannot say. There was no other 
security given." 

The plaintiff then produced abd gave in evidence, a release, dated 
the 25th of November, 1822, given by Isaac Lantz to Jacob Lantz 
and Jacob Unangst, of all interest in the estate of Peter Lantz, 
deceased. And thereupon the plaintiff closed for the present 

The terretenant then gave in evidence, the record of a suit in the 
Court of Common Pleas of Northampton county, of April Term, 
1824, No. 4 — the docket entries of which were as follows: — 

C John Best and Jacob Best, Executors 
"Porter, < of John Best, Sen., deceased, who 

£ was assignee of John Lantz, • 
vs. 

C Jacob Lantz and Jacob Unangst, 
"Ihrie, < Excutors, &c. of Peter Lantz, de- 

£ ceased. 

"And now, September 10th, 1824, by agreement 
filed, Jacob G. Raub and George Raub, adm 9 ors de 
> bonis non, with the will annexed of Peter Lantz, 
deceased, are substituted as defendants in the room 
J and stead of Jacob Lantz and Jacob Unangst, the 
executors of the last will and testament of the deceased, who have 
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been dismissed from their executorship, and that judgment be en- 
tered for the plaintiff in the above action. The said judgment not 
to be considered as charging the said administrators with assets. This 
agreement was witnessed by George Wolf, Esq.'' 

The Fieri Facias to November Term, 1S24, No. 73, was di- 
rected " to be levied of the goods and chattels, lands and tenements, 
which were of Peter Lantz % late, &c., deceased, in the hands of 
Jacob G. Raub and George Raub, adm'ors de bonis non, with the 
will annexed of said Peter Lantz, deceased." It issued for a debt of 
six hundred dollars, and damages, (or costs,) six dollars and sixty- 
one cents. It was endorsed " Real debt three hundred and thirty- 
two dollars and twenty-five cents. Interest from the 10th of Sep- 
tember, 1824." 

Upon the terretenant's counsel being about taread to the jury the 
levy and return of the sheriff to the beforementioned Fieri Facias, 
the counsel for the plaintiff objected, on the ground, that the pro- 
perty was no longer the estate of Peter Lantz 9 deceased, but had 
already been sold to pay debts and legacies; but the court, after ar- 
gument, admitted them in evidence, reserving the point, and the 
levy and return were read as* follows: — 

"By virtue of the writ I have seized and taken in execution a 
certain tract of land, situate in Williams township, Northampton 
county, adjoining lands of Peter Lantz, Henry Krutz, Peter 
Sailor, Peter Zeller and others, containing two hundred and ten 
acres, be the same more or less, on which is erected a dwelling 
house, part stone and part frame, a stone smoke house,. log barn, a 
frame barn, a log stable, wagon house, cider press, and other the 
appurtenances, which remains in my hands unsold for want of 
buy era." So answers John Carey, Jr., sheriff. 

The terretenant then gave in evidence an agreement, attached to 
the Fieri Facias, and return as follows;-?- 

"John Best and Jacob Best, Executors, &c. of «/oA/T 

Best, deceased. "Fi. Fa. 

vs. [ToNovem- 

Jacob G. Raub and George Raub, adm'ors de bo- [ ber Term, 
nis non, with the will annexed of Peter Laritz, I 1824. 
deceased. J 

" To John Carey, Jr. Esq., Sheriff. 

" We hereby consent to a condemnation of the premises, levied 
on in this case. 

"Jacob G. Raub, 
"George Raub." 

A Venditioni Exponas issued to January Term, 1825, No. 46, 
upon which the sheriff returned, li Advertised — up for sale, and 
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struck off to Peter Dennis, for two thousand five hundred and thirty 
dollars; the money not paid. Unsold for want of buyers. 9 ' 

An Alias Venditioni Exponas issued to April Term, 1825, 
No. 37. 

April 26th, 1825. On motion of Mr. Wolf, rule to show cause 
why the sale shall not be set aside. 

The following were the exceptions to the sale: — 

" 1. That the premises were sold under a judgment of three hun- 
dred and thirty-two dollars and twenty-five cents, with interest 
from the 10th of September, 1824, at the suit above-mentioned, the 
amount of which judgment, Peter Shively, one of the creditors of 
Jacob Lantz, in whom the title to the premises sold under the 
above writ is vested, offered to pay to the plaintiffs, before the sale 
of the property, provided they woold transfer to him their judgment, 
which they refused to do. 

"2.* That the creditors of Jacob Lantz, by obtaining the above 
judgment, would have it in their power to sell the property, in 
such a manner as to enable them to secure their respective claims 
against the said Jacob Lantz, in as much as they would have it in 
their power to sell the property on credit, and by that means cause 
it to produce a much larger price than that at which it has been sold 
by the sheriff. 

" 3. That the creditors of Jacob Lantz are willing at this time 
to discharge the debt, interest, and costs, due to the plaintiffs above 
named, provided they will transfer their judgment 

"4. That the property has been sold at a great sacrifice, it con- 
sisting of two hundred and ten acres of valuable land, with valuable 
improvements, and having been sold for two thousand and ten dol- 
lars, which is not more than half its value, the said property having 
been sold to Jacob Lantz, some years since, for ten thousand and 
ninety-five dollars. 

" 5. That Frederick Willhelm, the purchaser at sheriff's sale, is 
unable to comply with the terms of the sale, and the sheriff is about 
to return the property as sold to the next bidder, James M. Porter, 
Esq., at the sum. of two thousand dollars, which is altogether an 
inadequate price. 

"Jacob Lantz. 

" Sworn and subscribed, April 26th, 1825, before 

"George Ihrie, J. P." 

April 30th, 1825, the rule was discharged; and on motion of Mr. 
Porter, the court appointed Philip H. Mattes, Esq, commissioner, 
to report the facts in the case, together with the nature and amount 
of the liens, &c. 

The terretenant then offered to give in evidence the report made 
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by Mr. Mattes, in pursuance of his appointment, which was ob- 
jected to, and rejected by the court. 

The terretenant then gave irk evidence a deed front John Carey, 
Jr., sheriff of Northampton county, to James M. Porter, for the 
premises in question, sold under the Alias Venditioni Exponas 
above-mentioned. The deed was dated the 30th of April, 1825, was 
acknowledged in open court, and recorded*. the same day. 
. The terretenant then gave ^evidence the record of the proceed- 
ings of two justices and a jury, under the act of assembly to enable 
purchasers at sheriff's sale to obtain possession, by which Jacob 
Lantz was evicted from the premises, and possession of them de- 
livered to James M. Porter; on, ,the 9th day of August, 1825. 

The defendant thereupon -called Jacob G. Raub as a witness on 
his behalf, who testified :. : " I was present in the court house when 
this property was up for said. t AJr. Porter got up after the condi- 
tions of sale were read, and said, the sale was a lair one, and the 
title would be a good one, and that be Would give two thousand 
dollars for it The sheriff took his bid— a hid was made above him 
of five or ten dollars. Frederick Willhelm, I think, came forward 
and signed the conditions. I know Frederick Willhelm; he was 
worth nothing then, and is worth nothing now. Peter Dennis bid 
it off once— he is worth nothing, and was worth nothing then. 
There were no other bidders. Dennis Was the highest bidder." 

On his cross-examination, he, said, " I believe Frederick Will- 
helm signed the conditions* I. saw him come forward, and I be- 
lieve he did sign them. . Mr. Pdrfer was next lo the highest bidder 
both times. Mr. Porter said, the sheriff should not delay the pro- 
perty on account of such a purchaser, who was not able to comply 
with the conditions: That if he did not comply, he was ready to 
take it at his bid. I live on the property as tenant under* Mr. Por- 
ter. .There is no written lease- between Mr. Porter and myself." 

It wa» admitted by the counsel for * the plaintiff, that when the 
motion to set aside the sale was made, Mr. Porter offered .in open 
court, that if the creditors of Jacob Lantz would secure to the wi- 
dow whatever was the value of one-third of the land, to be enjoyed 
during her life, and pay off the debt of Best, the sale might be set 
aside or* returned to any one else. 

The defendant then called Philip H. Mattes as a witness, who 
being sworn, testified: "I was appointed auditor under the suit of 
BesVs executors, against Lantz, on Hie 30th of April, 1825. It 
was stated by some of the creditors, that when the property was 
sold to Isaac Lantz, the executors had taken a bond, with George 
Bruch and George Lerch, sureties, for the payment of the wi- 
dow's interest: That tjsis bond was given up when Jacob Lantz 
purchased of Isaac Lantz. -After I had drawn up my report, I 
saw Mr. Jaeob Lantz, and he stated explicitly, that no bond, nor 
any security whatever, had been taken for any part of the purchase 

voi*. ir 3 F - 

. \ *. 
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money. Previous to this, I had been one of the auditors to settle 
the administration account. These receipts were produced charged 
against the widow. The widow Mated she had never received the 
full amount of her interest — and this was admitted. She had lived 
in the family and had agreed to give a receipt in full: That though 
the receipt on its face was for a sum of money, yet that was not the 
actual fact: That she had given these receipts to aid her sons. This 
Jacob Lantz admitted. Another settlement was made on the 21st 
of September, 1823, and Jacob Lantz gave his note for ninety-six 
dollars and thirty-one cents, due her in 1822 — the year 1823, was 
not taken into consideration. " 

The defendant next ealled Jacob JRaub as a witness* who testi- 
fied: — "Mrs. Lantz has lived on the property since Mr. Porter 
got it. She has paid no rent. Mr. Porter has furnished her mo- 
ney, grain and fife wood. She occupies the stone part of the house 
— the best part of it." 

Being cross-examined, he stated: "She has lived there ever since 
her husband's death. Towards the last she complained very much, 
and I helped her along. Near about the time of the sale, she wa* 
very scantily kept She had no shoes and no money. Shortly after 
Mr. Porter purchased, he bought a pair of shoes, and sent them to 
her. . Since the sale, she has lived comfortably." 

The defendant thereupon called George JRaub as a witness, who 
being sworn, testified: — "My wife is one of the heirs of Peter 
Lantz, deceased. She has had some of her share, but not much, 
very little. She received some before I was married. When I got 
a bond, there was rising eight hundred dollars due. I got a bond 
from Jacob Lantz, George Bruch, and George Ihrie, Esq, I have 
never received any money on this bond. Payment has been re* 
fused on that bond. I put it in the hands of counsel for collection. 
The bond was for the money now due — it does not include that 
coming due after the widow's death. There is no security for that " 

On being cross-examined, the witness added: — " I consider my- 
self perfectly safe with the securities. The reason they refused to 
pay was, that tho land was taken away from Jacob. This is the 
bond: 

"16th of August, 1822.— Bond, Jacob Lantz, George Brueh, and 
George Ihrie, to George Raub; penalty one thousand seven hun- 
dred and eleven dollars and ten cents, conditioned to pay eight hun- 
dred and fifty-five dollars anfd fifty-five cents, with interest" ' 

The defendant thereupon called Jacob Unangst as a witness, 
who being sworn, testified: — "When the property was sold to 
Isaac Lantz, there was no money paid, nor security given imme- 
diately. The will said, we might sell it in whole or in piece. We 
sold altogether. It was not understood, that my son-in-law should 
have a piece of it. I know nothing©/ any bargain between Jacob 
and Isaac. I never received any money from the* land. I know 
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of no security given, to secure the interest of the widow and John 
Lantz. I own no property at this time. Jacob Lantz owns no* 
thing as I know. We live close together." 

On his cross-examination, he testified, " I live near the old Place 
not half a mile. As much as I know, she had nothing to complain 
of while Jacob Lantz lived there. She had every thing enough. 
At first I was frequently there, but latterly I was sick. Jacob did 
every thing. There was no security given when Isaac first pur- 
chased. I doftot know of any bond being given. I had none. I 
had nothing in my hands. Jacob had all. Esquire Ihrie did all 
the writing for us. Isaac gaye a bond. I think he gave it to us. 
No other person joined in the bond. I can't recollect that he gave 
any security. The people thought the land was high, and so did I." 

The plaintiff then, as repelling testimony, called Jacob Best as a 
witness, who, beingsworn,' testified: lt Jacob Lantz called on me, 
and asked whether my father was willing to take a bond from his 
own hand for the half, and sue Peter Sailor for the half. My fa- 
ther was living, and Sailor had been sold out by the sheriff. I 
told him there was nothing to be had from Sailor, and if we sued, 
we had to sue both. They paid on the interest till about two years 
before we sued. We did not receive any interest after my father's 
death. Just before the sale, Peter Shviely came and asked if I 
would sell the bond to him or not I told him we had employed 
Mr. Porter, and I must ask him. Mr. Porter said I should not sell 
it: that they wanted to injure the widow. Shively said he would 
pay it almost any time, if I would let him have the bond. I can- 
not remember that the sheriff took an assignment of the bond. Peter 
Shively was able to pay." 

When cross-examined, he said, Shively did not produce any mo- 
ney. Shively wanted me to assign the bond— he would buy it and 
pay the money for it Peter Dennis is good for nothing — he has 
taken the act a couple of times. Mr. Porter said that by getting 
such poor bidders, they would prevent a sale if they could. Mr. 
Porter said that if I assigned the bond, it would turn the old lady 
out of house and home, and that I should not assign the bond I 
afterward* saw Shively, and told him that Mr. Porter said 1 should 
not do it Shively did not give any reason for wanting the bond — 
he said he wanted to buy it." 

The plaintiff then exhibited a list of judgments against Jacob 
Lantz, showing them to amount to two thousand four hundred and 
six dollars and seventeen cents. 

The plaintiff then-called Abraham Sigman, who, being sworn, 
testified: "I was in the eourt house when the property was bid off 
by Wilhelm. George Ihrie, Esq., was in when the property was 
put up for sal&" 

The court charged the jury, that under this evidence the plaintiff 
was entitled to recover. 
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The following were the reasons assigned for a new trial: — 

" 1. That the Court erred in admitting in evidence the deed dated 
the 16th of November, 1816, from Jacob Lantx and Jacob Unangsf, 
executors, &c, of Peter Lantz, deceased*, to Isaac Lantz, and the 
deeds from Isaac Lantz to Jacob Lantz. 

"2. The Court erred in admitting in evidence, 1.. The receipt of 
Catherine Lantz. 2. The receipts of Philip B. XJnangst. 3. 
The receipts o/ Christopher Heller., 4. The receipts of George 
Lantz. 5. The receipts of Peter Lantz. 6. The receipts of Ja- 
cob Raub. 7. The release of Isaac Lantz, and all the evidence 
tending to show payments by Jacob or Isaac Lantz to the le- 
gatees. 

" 3. That the Court erred in charging the jury, \hzt Jacob Lantz 
had an interest in the land on which the plaintiff's judgment was a 
lien at the time of the rendition of the original judgment in this 
cause, and that under the evidence, the plaintiff was entitled to 
recover. 

"4. That the Court should have charged the jury, that under the 
evidence in the cause, on the conveyance of the lands by Isaac 
Lantz to Jacob Lantz, Jacob Lantz took the same only upon the 
trusts, and for the purposes specified in the will of the testator Pe- 
ter Lantz. 

"5. That the Court should have charged the jury, that under 
the sheriff's sale, James M. Porter, the terretenant, acquired all 
the estate of Peter Lantz, the testator, in the premises, and was, 
therefore, entitled to a verdict in his favour." 

Tilghman and J. Sergeant, for the appellant. -r-Jacod Lantz 
had no title to the lands attempted to be affected by the judgment 
against him. His execution of the power in the will of Peter 
Lantz, under which his pretended title is derived, is totally defec- 
tive, and vetted no interest in him. Powers must be strictly pur- 
sued in their execution, particularly where the sale is for the pay-> 
mentof legacies. The want of signing, sealing, attestation, enrolling 
the prescribed number of witnesses, where these things are required 
by the instrument creating the power, will avoid the execution of 
it Willes, 109. 2 Preston Jibs, of Titles, 249, 262, 267, 273, 279. 
Here the power was to sell in a mode indicated by the testator, for 
cash or security. Isaac, the brother of Jacob, nominally, became 
| he purchaser, for the benefit of Jacob, the executor and trustee. 
No money was paid; no mortgage or security of any kind given; 
and, consequently, all that was pretended to have been done in exe- 
cution of the power was void. The sale was not only in contradic- 
tion J.0 the directions of the will, but of the conditions of sale of the 
executors themselves, according to which, one-third of the purchase 
>noney was to be paid on the 1st of April following, and the resi- 
due in three equal annual payments, secured by bond and mortgage, 
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or such other security as the executors might demand. It is true, 
to a certain extent, that the character of the security was left to the 
discretion of the executors, but they exercised no discretion, took 
no security; and security of some kind was indispensable to a valid 
execution of the power. The bond taken was cancelled, without any 
equivalent, which was inequitable and fraudulent. 

A still greater objection to the sale exists. The executor pur- 
chased undercover, for his own benefit; and, therefore, cannot hold 
the property, for equity never permits a trustee to become a pur- 
chaser of the trust estate, without the consent of the cestui que 
trust. Jt is the contrariety of interest between the buyer and seller 
which produces a fair price, which cannot be attained when the 
same person is both buyer and seller. Such a deed as that under 
which Jacob Lantz purchased, like a voluntary deed, is good 
against the parties to it, but void against every body else. There is 
no case to show, that a trustee may purchase from himself, even if 
he does not make advantage by the purchase. The receipts given 
in evidence, were for payments subsequent to the sale under which 
the plaintiff claims, and with which the defendant had no concern. 
They did not amount to a ratification of the execution of the power, 
for a man' can ratify only for himself, and not for others. The effect 
of treating them as a ratification,- will be to prejudice creditors by 
a family arrangement, which can never be permitted. The defen- 
dant certainly never ratified the sale, and the act of no one else 
could bind him: That he did so actually, is not pretended, and 
there is nothing to show, that he did so constructively. Even if 
the original sate had been to Isaac for his own benefit, vet when 
Jacob afterwards purchased of him, he took the estate subject to all 
the trusts which attached to it in the hands of the executors, as if 
there had been no sale. Boon v. Smithy 1 Fern. 60, 61. 2 Preston 
Jibs. 231. 2 Madd. Ch. 127. 2 Eg. Ca. Jib. 384. 

It is not necessary to inquire whether the wilt gave a power to 
sell for payment of debts. If it did not, the land remains charged, 
for a sale under a power to pay legacies, does not put the estate be- 
yond the reach of creditors. Hannum v. Spear, 2 Ball. 291. & 
C. 1 Veatesy 553. This is emphatically the case, where the pur- 
chaser is the executor, who has paid nothing. He holds it subject 
both to debts and legacies. This he did before the sale, and he can- 
not, by makings sate to himself, alter his situation. He remains a 
trustee just as if there had been no sale. His title is under the will, 
not under the sale; for there was no sale which the law will re- 
cognise. 

Such a case as this is not affected by the act of limitations of the 
4th otrfprily 1797. It is not necessary to contend, that the debts 
of Peter Lantz remained a lien on his estate. Lands may be sold 
though there be no lien. If it be said, there is a judgment against 
the heir, and the plaintiff is a creditor, and not a purchaser, the an- 
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swer is, the defendant is also a creditor. Their equities are, there- 
fore, equal, and the defendant has the priority; because, his debt at- 
tached upon the land first, as the estate of the testator immediately 
on his death. 

Binney, for the appellee. — Has the creditor of the testator lost 
his lien upon the land? On the 19th of February, 1816, the will 
of Peter Lantz, which contained a power to sell, was proved. On 
the 8th otJune, 1816, a sale was made by the executors to Isaac 
Lantz, &nd on the 16th of November, 1816, a deed for the premises 
was executed by the executors to the purchaser. The security may, 
at first, have rested on. the personal responsibility of Isaac, but he 
afterwards actually gave bond with security, which was cancelled 
when he reconveyed. The purchase money was payable partly 
down, and partly by instalments. On the 19th of March, 1S17, 
Isaac conveyed a moiety to Jacob for one-half of the original con- 
sideration; on the next day, they both conveyed a portion of the 
land to George Lantz, in satisfaction of his share. On the 2d of 
April, 1822, Isaac conveyed to Jacob the residue, for the conside- 
ration of three thousand five hundred dollars. Thus Jacob, if the 
sale was not a nullity, became the owner of the whole on the 2d of 
April, 1822. On the first of April, 1818, 1819, and 1820, respec- 
tively, portions of the purchase money became due. In April, 
1818, Jacob Lantz paid to the children of the testator, except John* 
the proportions then due to them under this sale. On the 16th of 
April, 1818, the widow received five hundred and twenty-seven 
dollars and thirty-two cents. The legatees received what was due 
to them in 1819 and 1820. Thus the sale was ratified by the lega- 
tees. It was after this ratification that Isaac conveyed to Jacob. 
Eight years elapsed after the death of the testator before Best 
brought any suit on his bond. The bond was a joint and several bond, 
given by Peter Lantz and Peter Sailor to John Lantz, who as- 
signed it to John Best The creditors of Jacob Lantz desired 
Best's executors to transfer the bond to them, which was refused. 
Having shown, that there was no equity in the legatees, or the cre- 
ditors of Peter Lantz, we approach the points involved in the case. 

L Had the. plaintiff a right to have execution of the lands in 
question, as the estate of Jacob Lantz? If, at the time the judg- 
ment was obtained, he had any estate, discharged from the lien of 
the debts of the deceased, the plaintiff had a right to take it in 
execution* If, on the other hand, the estate continued tq be that 
of Peter Lantz, he had no such right A sale under the will, had 
the effect of discharging the land from the lien of the testator's 
debts, and substituting the proceeds of sale as a fund Cor their pay- 
ment It was not the case of a power to sell for legacies, but a ge- 
neral order to sell for the purposes of the will, to pay both debts 
and legacies; and in this respect, it differs from Hannum v. Spear. 
That riuch was the intention of the testator, is deiucible from the 
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whole tenor of the will, in which, nothing is said about payment of 
debts out of the personality, and there is no evidence of its suffi- 
ciency for that purpose. In England, the provisions of this will 
would subject the land to the payment of simple contract debts. If 
the power was to sell both for debts and legacies, the purchaser held 
it discharged, and was not bound to look to the application of the 
purchase money. Grant v. Hook, 13 Serg. £ Rawle, 263. Bam. 
bier v. Osgoody 1 Johns. Ch. Rep. 1. 14 Johns. Hep. 587. 1 Salk. 
152. Co. Lit I. 290, b. Note y 249. Rogers v. Skillincorne, .Smb. 
188. SugcL on Vend. 332. 

2. As to the execution of the power, it is conceded, that if it was a 
nullity, it produced no fruit. Taking it for granted, however, that 
Jacob was interested in the purchase, there is no authority to show, 
that the sale was therefore void. It certainly was not void at law. 
The trustee purchaser can be held to his bargain, and if relief be 
sought against him, it is, in equity, to declare him a trustee. But be- 
fore the sale can be rescinded, what the purchaser has paid should 
be tendered to him. The principle by which such cases are go- 
verned is, not that the trustee shall not buy, but that he shall not 
buy to make advantage. Here a very high price was given for the 
estate. 3 Ves. 740. Madd. Ch. 1 10, 1 12, 114. Lazarus v.Bryson, 
3 Binn. 54, 62. At law, Isaac Lantz was a purchaser under a 
power in the will; and Jaeob was at law a purchaser from Isaac* 
The only persons who had a right to object, were the legatees of 
the testator, and they have all ratified the proceeding. Suppose the' 
power toad been to sell for the purpose of making a division, and 
the estate had been put up by the executors, with the consent of the 
legatees, and purchased by the executors, can it be doubted the sale 
would be good? And subsequent confirmation is equivalent to ori- 
ginal consent. The party objecting is the creditor of the testator r 
and he has no right to do so. His lien on the land was discharged 
by the operation of t*he act of assembly of the 4th of J2pril, 1797, 
Purd. Dig. 533, which limits the lien of the debts of a decedent 
to seven years. Eight years had elapsed after the death of Peter 
Lantz j before the plaintiff commenced his suit It cannot be pre- 
tended, that an executor or trustee can in no case be a purchaser. 

It is objected, that no security was given, and that the want of it 
vitiated the sale. By the will, the executors were to take "security 
to their satisfaction ," and a similar stipulation was made in the con- 
ditions of sale. Such security they took in the bond of Isaac with 
surety. Upon the whole, the sale was valid. It might have been? 
questioned, but stands good for want of having been questioned 
by those who had a right to do so. 

The opinion of the court was delivered by 

Rogers, J. — At a very early day, the legislature departed so far 
from the English system of jurisprudence, as to make all debts of 
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what character soever, chargeable on the real and personal estate of 
the debtor. Under the act of assembly of 1705, the real estate of debt- 
ors has been held liable to sale by execution, whether they be living 
or dead; if living, under a judgment and execution against them- 
selves; if dead, under a judgment and execution against their heirs, 
executors, or administrators. Debts, whether by simple contract or 
otherwise, were decided to be a lien on the real estate of the de- 
ceased, in the hands, of an alienee, as in Graff v. Smith's •Ad- 
ministrators, I DalL 482, where it was ruled, that lands of a de- 
ceased person were bound for the payment of his debts, and might 
be taken in execution, although the heir or devisee, may have sold 
them to a bona fide purchaser. As this produced inconvenience, the 
legislature passed the fourth section of the act of 1797, in which they 
recite the mischief intended, to be remedied, with a reference, as I 
conceive, to the decision of the court in the case to which I have 
referred. 

" Whereas inconveniences may arise from the debts of deceased 
persons remaining a lien on their lands and tenements, an indefinite 
period of time after their decease, whereby bona fide purchasers 
may be injured, and titles become insecure, therefore, be it enacted, 
" That no such debts, except they be secured by mortgage, judg- 
ment, or recognisance, or other record, shall remain a Hen on the 
said land* and tenements, longer than seven years after the decease 
of such debtor, unless an action for the recovery thereof be com- 
menced, and duly prosecuted against his or her heirs, executors, or 
administrators, within the said period of seven years; or a copy, or 
particular written statement of any bond, covenant/ debt, or de- 
mand, when the same is not payable within the said period of seven 
years, shall be filed within the said period in the office of the pro- 
thonotary of the county where the lands lie." 

Independently of this act, the title of the terretenant would clearly 
be good, because the real estate must be first applied to the payment 
of the debts of the deceased, rendered . liable by prior enactments, 
to be taken in execution and sold, without limitation in point of 
time, even in the hands of a bona file purchaser. The debts would 
be a continuing and subsisting lien up to the time of the sale, to the 
terretenant ft becomes, then, necessary to inquire, whether such 
proceedings have been had, as to divest the right of the creditors 
oj Peter Lantz to look to the real fund for payment of debts. The 
title of Jacob Lantz depends upon a. sale by the executors, in pur- 
suance of a power in the will of the deceased; and I will assume, 
that the will authorised the executors to sell; and that so far as re- 
pects the indicium of execution, the power has been regularly pur- 
sued, and tha.t the sale has been ratified by the devisees and heirs. 
It appears in evidence, that Jacob Lantz, one of the executors, was 
a joint purchaser, ami that he afterwards became, and at the rendi- 
tion of the judgment against the executors of Peter Lantz, was the 
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sole owner of the estate. Is he, then, such a purchaser as is con- 
templated by the fourth section of the act of assembly of 1797? 
Although in The Lessee of Lazarus v. Bryson, 3 Binn. 58, the 
late Chief Justice says, that a purchase by a sheriff, where he is 
buyer and seller, is void; yet, I agree with the counsel, that the 
title of the executor was not void, but voidable. The power in the 
will constitutes the executors trustees for the devisees and heirs; 
the general law, with the devise, trustees for the benefit of the cre- 
ditors. The creditors have an interest in the fund, paramount to the 
title of the devisees and heirs, and independent of the will of the 
testator. Where, then, the executor, or a' trustee, becomes the pur- 
chaser, he takes it clothed with the same trusts as it was liable to in 
his hands previous to the sale. The law will not endure, that a sham 
sale, or one against public policy, shall create a right in prejudice 
of creditors, who have liens upon the land; nor should their rights 
be impaired without an express assent on their part The creditors 
should still, notwithstanding a pretended sale or transfer, which 
may be a mere cover to fraud, be at liberty to pursue their remedy 
against the executors, and upon judgment and execution to sell the 
land, as they would have an unquestionable right to do, if it were in 
the possession of the heirs or devisees; nor does this contravene the 
principle of Grant v. Hook, 1 3 Serg. fy Rawle, 259, that where 
the testator authorised his executors to sell as much of his real es- 
tate as should be necessary to pay his debts and educate his minor 
children, the executors had power to sell the real estate of the tes- 
tator free from the incumbrance of his debts, and the purchaser was 
not bound to see to the application of the purchase money. And 
this is doubtless the law, taken with the qualification, that the pur- 
chaser is not both buyer and seller; for it would be highly unrea- 
sonable, that the purchaser, who is a stranger, shall be answerable 
for the misconduct of the executor, arising from a misapplication of 
the purchase money. He is not expected to see to the observance 
of a trust, unlimited and undefined. But where the executor be- 
comes the purchaser, the reason does not exist, and I cannot per- 
ceive the justice in his favour, or for the benefit of his creditors, of 
divesting the lien against the'real estate, and turning it into a per T 
sonal right against the fraudulent trustee. , I say fraudulent trustee, 
for the law so regards him as having acted in contravention of pub- 
lic policy. It would be unwise to throw such a temptation in the 
way of executors and heirs, who by combination and fraud, may af- 
fect the rights of creditors. Such a consequence of the power to 
sell does not accord with the spirit of our laws. 

Great reliance is placed on the fact, that at the commencement 
of the suit against the estate, more than seven years had elapsed 
from the death of Peter Lantz. It must be remembered, that the 
act of 1797, does not create, but limits the lien. Accordingly, it 
has always been held, that the lien does not cease to exist, except 
vol. ii. 3 G 
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as against bona fide purchasers, for the generality of the enacting 
elause it restrained by the preamble. The lien of the creditors stilt 
continues, unless divested by a sale to a person, who stands in that 
situation. The argument is, that the sale is voidable; and I agree 
that it is, and that the devisees or heirs, have validated the sale by 
the acceptance of their respective shares of the purchase money. 
As against those who hav.e received their money in whole or in part, 
with a full knowledge of the transaction, the sale would operate as 
a legal transfer, by force of the subsequent assent; for it would be 
against equity for them, under such circumstances, to dispute its 
validity. But although it is clear, that they can affirm the sale, yet, 
it is equally plain, that each can affirm the sale only for himself. 
And if this is the case, as respects the heirs or devisees, whose titles 
are co-ordinate, how much more forcibly does the principle apply 
to creditors who claim paramount to the devisees, and whose lien 
covers the whole fund. The creditors of Peter Lantz have done 
no act which can be tortured into an affirmance of the voidable title 
of the executor. So far from assenting to the sale, they elect to 
proceed against the fund; primarily liable for their debt Jacob 
Lantz had it in his power to vest a complete title in himself, by 
payment of the creditors. But this he has neither done, nor offered 
to do. As there has been, then, no such absolute transfer of the 
title, as the law recognises, the creditors have a right, and this they 
have done, to consider the land in the same situation it was when 
Peter Lantz died; and if so, their lien continues unaffected by lapse 
of time. The purchase by a trustee, of the interest of the cestui que 
trust, has always been viewed with great jealousy. They are not 
allowed to purchase the trust property, because, from their situation, 
and the knowledge it enables them to acquire, they may be induced 
to commit a fraud upon their cestui que trust. It is not necessary 
to show, that the trustee has made an advantageous purchase, or 
that there was fraud. The law has prohibited it altogether, to pre* 
vent the temptation to which the interest of the cestui que trust 
would necessarily be exposed. The rule has been wisely adopted 
to prevent fraud; and as I am opposed to any relaxation, 1 am of 
opinion, in which I have the concurrence of a majority of the court, 
that the judgment be reversed, and a new trial awarded. 

Gibson, C. J. — It seems to me, the verdict ought not to he dis- 
turbed. Whether Best's lien, under which the defendant purchased, 
were originally divested by a valid execution of the power or not, 
it is certain, that when he instituted his action, it had expired by 
efflux of time, and was extinct to every intent and purpose. I take 
this species of lien to be analagous to that of a judgment, which ceases 
at the end of the prescribed period, without regard to considerations 
derived from the absence of actual notice, as was held in The Batik 
of North America v. Fitzsimons, 3 Binn* 342. To remove all 
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uncertainty on this head, the legislature has declared record notice 
to be indispensable; and after a declaration so explicit, it seems to 
me, we can substitute nothing else. The laws have heretofore fostered 
the freedom of alienation, which habits of enterprise, unparalleled in 
any other people, have rendered essential to the well-being of so- 
ciety. Even the lien of a judgment, although it be matter of re- 
cord, is not tolerated beyond a period of shorter duration than is 
assigned to this unregistered lien of a decedent's debt It would, 
therefore, be against the spirit of legislation, evinced in parallel 
cases, to extend it by implication. The plain intent was to allot? 
the creditor a period, in the first place, sufficient in all reason, for 
the assertion of his claim; and after that, to hold him strictly to re* 
.cord notice. At the institution of Best's action, the lien of his debt 
was gone. Nor was it prolonged by the provisions of the will. As 
regards legacies, blending the real with the personal estate, so as to 
constitute one entire fund, subjects the land to the burdens of the 
personal assets. But such a blending, uncoupled with an express 
direction, is insufficient to charge the land with the debts. In 
England, frequent ineffectual attempts have been made to induce 
the parliament to declare simple contract debts to be a charge by law. 
But the evil resulting from the want of such a provision, has been 
much lessened by the frequency of testamentary provisions for 
payment of debts; and these are consequently interpreted as liber- 
ally as the words will bear. Yet it was long doubted, and is per- 
haps not yet settled, whether a general direction to pay in the first 
instance, renders the debt a charge. With us, every species of debt 
is charged for a limited time by act of the legislature; still the 
English cases are authority to show, that the blend irtg of the two 
funds is not sufficient, per se 9 to place the creditors on higher 
ground than is assigned to them by the laws. In the wiH before 
us, the whole estate is thrown into a common fund, for purposes of 
distribution among the children; not one word being said about the 
creditors, who are, therefore, left to their legal rights. Then the 
lien of Best's debt having been gone at the institution of his action, 
it remains to inquire, whether the execution of the power can be 
questioned by a purchaser under the judgment, and whether the 
reconveyance to Jacob Lantz, together with the extinguishment of 
the claims of the other children, does not constitute him a purchaser 
of at least an undivided interest in the estate. If the affirmative 
be made out, it will follow, that nothing but his own share was sub* 
ject, as the estate of the decedent, to Best's execution. 

It must be admitted, that the power was defectively executed in 
equity, and perhaps, even at law. Jacob Lantz was a secret pur- 
chaser at his own sale, and on the reconveyance of the ostensible 
purchaser, chancery would undoubtedly have declared him a trustee 
for those beneficially entitled under the will. But nothing is clearer, 
than that they might ratify in equity an execution of the power good 
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at law; and for this purpose, nothing was necessary but an act in 
pais, that should satisfactorily indicate their assent So, if the 
power were executed defectively at law, or not at all, they were 
competent to waive the execution of it altogether, and take the land 
itself, instead of the price. The doctrine on this point is stated in 
Craig v. Leslie, 3 Wheat 563. It seems to me, that by extin- 
guishing the claims of his brothers and sisters, Jacob Lantz be- 
came the equitable owner of the whole estate, and that choosing to 
dispense with the execution of the power, as useless, the estate is 
in him by operation of law. I lay out of the case all consideration 
of his having been an executor. Different rights in an individual, 
are to be treated, reddendo singula singulis, as if they existed se- 
parately in different persons. Had he been a trustee qfthe land 
for the creditors, they might perhaps have been entitled to the 
benefit of his purchase; but I think, it is clear, they had not a par- 
ticular interest under the will. As a tenant in common with his 
brothers and sisters, J know of no rule of law to prevent him 
from purchasing their estates. Take it, that the transaction is to be 
scanned more narrowly than if it were with a stranger; still, if it 
were bona fide, and not to elude the debts, it is not easy to see why 
it shall be deemed fraudulent for reasons of policy. If it were 
fraudulent in fact, that might be shown; but actual fraud is not pre- 
tended, and if a tenant in common may, in any case, be a purchaser 
of the estates of his co-tenants, Jacob Lantz is such. To the va- 
lidity of his title, they have precluded themselves from objecting, 
and they do not object. What right,lhen, had Best, who had no inte- 
rest in the land, equitable or legal, to object; or have execution of 
it in the hands of one who had paid for it? I admit, that the share 
of Jacob Lantz, himself, for which he paid nothing, passed by the 
levy and sale to the defendant; but, it seems to me, the shares of 
the other children are bound by the plaintiff's judgment, and liable 
to execution; the quantum of their interest to be determined in an 



action of partition between the defendant and the purchaser. 
Ton, J. having been unwell during the argument, took i 

Judgment reversed, and a new trial awarded* 
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Case of a Road from the West Chester Road to a Road leading from 
the Borough of Chester to Germantown. 

CERTIORARI* 

Though road viewers ate restricted to the space between the points specified hi 
the order, yet they may carry the road to the point designated, partly over 
the hed of a road already laid out and opened. 

Certiorari to the Court of Quarter Sessions of Delaware 
County. 

In this case the petitioners prayed for a road to be laid out from 
the West Chester road, at the intersection of a road leading from 
the falls of Schuylkill, to intersect the road leading from the 
borough of Chester to Germantoitin. 

The viewers laid out and reported a road according to the prayer 
of the petitioners, which report was set aside on the report of review- 
ers, that the said road was unnecessary. Re-reviewers were then ap- 
pointed, who reported a road from the West Chester road to the 
Oarratt 9 or Marshall road, and along the middle of the said road, 
a distance nearly equal to all the remainder of the road reported, 
to the intersection of the said Garratt road, with the road from the 
borough of Chester to Germantown. 
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The parties who took the Certiorari, objected to the confirma- 
tion of this report: 

" 1. Because the road, as reported, is essentially different from that 
set forth in the petition, and passes through the property of persons 
who had no notice by the tenor of the petition or otherwise, that 
a road was contemplated to affect them. 

" 2. That the road laid out by the re-reviewers is entirely different 
from that laid out by the viewers. 

"3. That a very large proportion of the road laid out, is through 
the middle of the Oarratt, or Marshall road, which has long been 
a public road." 

Chew and Tilghtnan, argued in support of the exceptions. 
Edwards, contra, was stopped by the court 

The opinion, of the court was delivered by 

Gibson, C. J. — By the terms of the order, viewers are restricted 
to the space between the specified points. Without assuming such 
points, the projected road could not be designated * or the duties of the 
Viewers described with conyenient certainty. Where,Tiowever, they 
are injudiciously assumed, a reasonable exercise of discretion by the 
viewers cannot but be beneficial, and it ought to be allowed when- 
ever it is strictly consistent with the terms of their authority. Here, 
the viewers may be said substantially to have shifted the terminus to 
a more convenient point in the road called for; yet, they have strictly 
conformed to the terms of the order, by actually carrying the road for 
a part of the way to the point designated, on the bed of that road. To 
reconfirm a part of a road already laid out and opened, may be un- 
necessary; but what harm will it do? I can imagine none. To say 
that viewers shall not adopt any part of a road already laid out, 
further than to cross it, would be intolerably mischievous where the 
Only practicable route, for a part of the way, should be through the 
gap of a mountain already occupied. The confirmation of this part 
©f the road, then, can have no other than a beneficial efiect in en* 
abling the viewers to reach the point proposed in the way least 
burdensome to the public, and at the same time, consistently with 
the letter of their authority. 

Huston, J., and Top, J., were absent in consequence of sick- 
ness. 

Proceedings confirmed. 
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SNYDER against VAUX. 

IN ERROR. 

If, in replevin for trees cut down upon the plaintiff's land, the court be requested 
by the defendant to charge the jury, that if they believe he cut the trees in 
question, under a claim of property in the soil whereon they grew, the plain- 
tiff' is not entitled to recover; and it matters not, whether the claim were well 
or ill founded, it is sufficient to say, that if the jury believe that the defendant 
was in possession of the land from which the trees were cut, under a claim 
of title, the action could not be maintained; but if they believe he was not in 
possession, nor had either title, or claim of title, then the action was well 
brought, and the plaintiff was entitled to recover; and such answer is correct 
in point of law. 

If trees cut down upon the plaintiff's land be converted by the defendant into 
rails and posts, this is not such an alteration of the property as will prevent 
the plaintiff from recovering in replevin. 

WRiT,of error to the Court of Common Pleas.of Northampton 
county, in an action of replevin, brought by George Vaux, the de- 
fendant in error, against Godlexb Snyder, the plaintiff in error, for 
taking and unjustly detaining ten thousand chesnut rails, of the va- 
lue of three hundred dollars, and three thousand chesnut posts, of 
the value of two hundred dollars. 

The sheriff returned, "replevied as to part, to wit: three thou- 
sand three hundred and seventy-nine, chesnut rails, and two hundred 
chesnut posts, and forty-two stakes; and not found as to the residue, 
and delivered to the plaintiff.' 1 

The plaintiff declared for ten thousand chesnut rails, and three 
thousand chesnut posts, of the value of seven hundred dollars, which 
the defendant took, aud unjustly detained against sureties and 
pledges, &c. 

The jury found a verjjcl/" for the p laintiff £or the rails and posts 
replevied, and five dollars damages for the unjust taking and deten- 
tion, and full costs of suit." 

The court below entered jud gment f° r , tne plaintiff, and that he 
recover his damages for the taking and unjustly detaining, &c, with 
full costs, &c. 

On the trial of the cause, the following points were propounded 
to the court by the counsel of the defendant below: — 

" 1. That if the jury believe that the defendant cut the trees in 
question, under a claim of property in the soil whereon the trees 
grew, the plaintiff is not entitled to recover; and if that claim were 
really made, it matters not whether the claim were well or ill 
founded. 

"«. That if the trees were split into rails and posts, and thus 
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their character and identity altered, the plaintiff cannot maintain 
replevin. " 

Answers of the court to the points propounded:— 

* To the first point, the court answers, that if the jury believe, 
that the. defendant was in possession of the land from which the 
trees were cut, under a claim of title, then this action of replevin 
cannot be maintained; but if the jury believe, that the defendant 
was not in possession, uor had either title, or claim of title, then 
this action is well brought, and the plaintiff is entitled to recover; 
for certainly replevin is not the proper form of action to try title to 
land ex directo, though incidentally, title in such action may be 
called in question; it is to try the title to personal property, and 
not to real estate. Replevin cannot be maintained by one not in the 
actual exclusive possession, whatever his title may be, against one 
who is in the possession claiming right In the matter now before 
us, the possession was hot vacant; if the defendant was not in pos- 
session, the plaintiff, the admitted owner of the title to this wood- 
land, was in the constructive actual possession. 

"To the second point, the court answers, that making trees into 
rails and posts, is not such an alteration of the property as to pre- 
vent the plaintiff from recovering them in replevin." 

The following errors were assigned in this court:— 

" 1. That the declaration is defective in not setting forth, that 
the defendant detained the goods and chattels, &c. until they were 
delivered to the plaintiff by the sheriff, &c, and in counting for 
more than the sheriff replevied, and delivered in virtue of the writ. 

u 2. That the sheriff replevied and delivered to the plaintiff, 
forty-two stakes, which are not mentioned in the writ; and there is 
no award of retorno habendo to the defendant for the said stakes. 

"3. That the court did not answer the first point propounded 
by the counsel of the plaintiff in error, who was defendant below; 
and so far as the same is answered, the answer is erroneous. 

"4. That the answer of the court to the second point is erro- 
neous." 

Brooke and Porter, for the plaintiff in error. 

1. The declaration is neither in the detinet nor detinuit. It 
sets forth no cause of action. The injury complained of should be 
correctly set out according to the truth. The court could not tell 
whether the property replevied, was delivered or retained on a claim 
of property. The defect is not matter of form but of substance, as 
it affects materially both the damages and the form of the verdict 
and judgment It, therefore, is not cured by verdict 2 Chitty PL 
412. 5 Jacobs'* Law Diet 489. Replevin, Sect. 3. 

"2. The declaration does not correspond with the writ iSaund. 
318, Note. JSaston y. Wbrthington, 6 Serg. $ Ratole, 130. 
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3. The court did not answer the first proposition submitted by 
the defendant below. The question proposed was, whether, if the 
defendant entered and cut down the trees, claiming title in any one, 
himself, or any one else, adversely to the plaintiff, the plaintiff was 
entitled to recover. The court said, that he must enter under co- 
lour of title in himself; and almost said, he must show a good title. 
Snyder did not claim title in himself, but denied the title of the 
plaintiff below. In no instance will replevin lie for trees cut down 
upon the land, for it necessarily involves the question of title to the 
land itself. To establish a title to the trees, the first step must be, 
to show title to the land on which they grew; and nothing is better 
settled, than that the title to real estate cannot be tried in replevin, 
or any other personal action. Mather v. Trinity Church, 3 Serg* 
S? Rawle, 509. Brown v. Caldwell, 1 Serg. fy Rawle, 114. Baker 
v. Howell, 6 Serg. fy Rawle, 476. Irvine v. Hanlin, 10 Serg. 8? 
Bowie, 220. The defendant below was in the actual, exclusive pos- 
session at the time the trees were cut down. The land was vacant, 
and the moment he entered, he was in the actual possession; he had 
the possessio pedis, which gave him the right to retain the timber 
he had cut, leaving the plaintiff below his remedy by action of 
trespass, quare clausum /regit. It is important to the merits of 
this case, that the proper forms of action, established by the wis- 
dom of ages, should be preserved. If trespass had been brought, 
the damages would have been only the value of the timber in its 
rough state, and the defendant below would not have lost his labour, 
unless the trespass was wantonly committed; but by replevin, the 
plaintiff gets the timber after the defendant's labour has altered its 
form, and given it an increased value. The defendant went on the 
land innocently believing it to be actually vacant, and ought not to 
lose his labour. 

4. The court below erred in saying, that the property was not 
so altered as to prevent a recovery by the plaintiff. If he had any 
property in the trees, it attached at the moment they were cut 
down, and the character of the property was afterwards changed. It 
must possess the same character at the time of the replevin that it 
had when the right attached. Upon the opposite principle, if a cow 
has been taken, the owner may have replevin for the hide, or even 
for the leather, after it has been made into shoes, or replevin may 
be maintained for wood after it ha* been made into barrels, tubs, 
or churns, and mixed with other wood. The question is, whether 
the property has been so altered, that a person who knew it before 
the ajteration, would not kndw it afterwards. The party who sues 
out a replevin, is bound to show the property to the sheriff, which 
could not be done in the present instance. No case can be found, 
in which replevin has been sustained, where the property has been 
altered. Trespass and trover differ materially from replevin, the 
former being for the recovery of damages, and the latter for the 
identical thing taken. 6 Bac. M. 69. Moore, 394. 2 Brouml 139, 

VOL. ii. 3 H 
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9 Jacobs'* Law Diet. 487. Instances, therefore, in which trespass 
pr trover have heen maintained! where the property has undergone, 
a change, have nothing to do with the present question. 

Chauncey, for the defendant in error, who was requested by the 
court to confine himself to the third and fourth points made by 
the counse) of the plaintiff in error, observed, in respect to the 
third, that the judge did answer the question submitted to him 
fully and fjfehtly, and almost in the words of the Supreme Court in 
Brown v, Caldwell, 10 Serg. fy Rawle, 114. The court below did 
tiot say, that the defendant must show title, or any thing like it; but 
merely, that if the defendant was not in possession, and had neither 
title nor claim of title, this action could be maintained. This is 
clearly right Title is not necessary to be shown, but merely pos- 
session. Here the defendant did not even assert a title; he was a 
mere trespasser, and could acquire no title by his trespass. The 
plaintiff, on the other hand, being the undisputed owner of the land, 
was in constructive, actual possession of it; the possession, in con-: 
temptation of law, always accompanying the title, unless there is 
an actual, adverse possession. 

4. The rule is, that replevin will not lie where the property has 
undergone an essential change in its character, so that its identity 
cannot be shown; but where the essence of the thing remains, 
though the form be changed, this action can be supported. The 
cases put by the opposite counsel, and in the books, in which it will 
not lie, are extreme cases, in which the property has been made up 
into something else, and totally lost its original character. This has 
been the law from very ancient times. Udal v. Udal, Mleyn, 82, 
3d Resolution. Moore, 19, 20. 20 Vin. 419. Cro. Car. 242, 274. 
This rule has been acted upon repeatedly in New York, in cases of 
trespass and trover, ia which the principle is exactly the same as in 
replevin. j5 Johns. Rep. 348. Curtis v. Groat, 6 Johns. Rep. 168. 
Babcocfcv. Gill, 10 Johns. Rep. 287. 7 Cowan's Rep. 95. No 
question of title can possibly arise in this case, for the defendant be- 
low admits, tha.t he was a trespasser, and the plaintiff the owner of 
the soil. Unless, therefore, the defendant can acquire a title by his 
trespass, ai)d bestowing his labour on what was not his own, this 
suit may lie maintained. 

The opinion of the court was delivered by 

Smith, J. — The defendant in error brought an action of replevin 
against the plaintiff in error, for taking and detaining ten thousand 
chesnut rails, and three thousand chesnut posts, together of the va- 
lue of five hundred dollars. A part only of the rails and posts was 
replevied and delivered to the plaintiff, for which the jury found 
for him, with five dollars damages for the utyust taking and deten- 
tion, and fu]l coats of suit, whereupon the court rendered judgment 
TJie defendant below, on the trial, requested the court to charge 
th« jury, that if they believed that he cqt the trees in question, 
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under a claim of property in the soil whereon the trees grew, thd 
plaintiff was not entitled to recover, and if such claim were really 
Inade, it mattered not whether it were well or ill founded. Secondly, 
that if the trees were split into rails and posts, and their character 
and identity were thus altered, the plaintiff could not maintain re- 
plevin. Tb£ court, after submitting the facts to the Jury, instructed - 
them, that if they believed that the defendant was in possession of 
the land from which the trees were cut, under a claim of title, theii 
this action of replevin, could not be maintained; but if they believed; 
that he was not in possession, nor had either title, or claim of title, 
then this action was well brought, and the plaintiff was entitled td 
recover. And thirdly, the court answered, that making trees into 
rails and posts, was not such an alteration of the property as to pre* 
vent the plaintiff from recovering them in replevin. 

The errors assigned, and insisted on, relate to these instructions 
of the court It is alleged, that the court did not answer the first 
point propounded, and so far as the sam,e was answered, the answer 1 
was erroneous, and that the answer of the court to the.second point 
was also erroneous. I think the first point was answered fully and 
correctly. The court took the long and well settled ground, that 
title to land could not be tried in an action of replevin, ex directo, 
although it may sometimes incidentally come in question; and, 
therefore, if the trees had been cut, under an actual claim of title; 
it would have been necessary for the injured party td pursue a dif- 
ferent remedy; but if the defendant had neither possession, title, 
nor claim, he was a mete trespasser, and the plaintiff had an mi- 
doubted right to recover. Thus the court sufficiently answered the 
legal proposition involved in the point, referring the matter of fact 
to the jury. % 

2. fiut it is contended, that the trees cut had been changed into 
rails and posts, and their identity so altered, that replevin could not 
be maintained. The cases cited by the plaintiff in error, do not 
support the doctrine contended for. A wilful trespasser cannot *J 
acquire title to property, merely by changing it from one article I 
into another, as by. working trees cut down into shingles, or into) 
cord wood* logs or rails. And that the law has been so from timeK 
immemorial, is evident from the year books, where it is said, that 
whatever alteration of form any property may undergo, the owner 
thereof may take it in its new shape, provided he can prow the 
identity of the original materials; as if leather be made into 
shoes, cloth into a garment, trees squared into timber, or iron made 
into bars. And the same doctrine is recognized in modern cases. 
See 5 Johns. Rep. 340. 6 Johns. Rep. 168. 10 Johns. Rep. 287/ 
and 7 Cowan, 95. It is true, that if the plaintiff fail to prove the ' 
identity of the property in question, or in other words, to show 
that the original materials were the same which belonged to him, 
he cannot recover; but whether the same or not, is an inquiry into 
a fact, which falls within the province of the jury. The penieious 
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eoiftequences of a different rule, are sufficiently obvious. Should 
"a wilful trespasser be able to protect himself by any change which 
be might communicate to the shape or form of the materials, an 
unbounded license would be given to plunder, and the security of 
v personal property would be exceedingly diminished. 
~ In Pennsylvania, the action of replevin has been liberally ex- 
tended, and it embraces almost every case of personal property 
which is in the possession of one person, and claimed by another. 
It will lie for the rails and posts, sued for in the present suit 

Other errors were assigned, but were abandoned on the argument, 
and, therefore, need not be considered. The plaintHT, then, in our 
opinion, has failed to support the errors assigned, and the judgment 
is, therefore, to be affirmed. 

Judgment affirmed. 



1 



[PHILA2UFHIA, MaBCB 27, 1830.] 

MOSER against LIBEN6UTH and another, Administrators of 
LIBENGUTH. 

APPEAL. 

A joint bond cannot, as against a surety, be shown to have been made so by 
mistake, instead of a joint and several bond, by evidence dehors, unless the 
evidence leave no doubt, that a mistake, in point of fact, has been committed, 
and the instructions of the parties departed from. 

Appeal by the defendants from the decision of Smith, Justice, 
holding a Circuit Court for Montgomery county, on the 1st of 
March, 1830. 

The action was debt, brought by Peter Moser against Eve Zt- 
benguth and John Libenguth, administrators of Jacob Libenguth, 
deceased, on a bond, dated 2d of April, 1821, given to Peter Mo- 
ser by Joseph Libenguth, and the said Jacob Libenguth, the in- 
testate. This bond was decided to be a joint bond, for which deci- 
sion, and the form of the bond, see 1 Itawle, 255. The cause was 
tried again on the pleas of payment, with leave to give the special 
matters in evidence, non est factum, and the following plea, viz. 
" That the writing obligatory, if any such was sealed and delivered, 
by the said Jacob Libenguth, was sealed and delivered jointly, 
with one Joseph Libenguth, who is still living, to wit: at the 
county of Montgomery, and not by the said Jacob Libenguth, 
alone." 

The plaintiff replied, non solvit and issues, and "That the plain- 
tiff ought to have bis action, &c any thing in the aforesaid plea 
notwithstanding; and thai the said writing obligatory, in the decla- 
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ration mentioned, was sealed and delivered by the said Jacob Lir 
benguth 9 $o\ni\y and severally .with the said Joseph Libenguth. 79 

William Mintzer, one of the subscribing witnesses, after having 
proved the execution of the bond, testified, " That he filled up the 
bond at the request of Moser and the Libenguths: That in doing 
ao, he aeted as the agent of both parties: That Joseph got the mo- 
ney from Moser, and Jacob, the father, went security^ That the 
parties did not give him any instructions whatever, in what manner 
Jacob Libenguth was to be bound: That he received no instruc- 
tions from either of the Libenguths, except that Jacob was to 
go security for the money, and he wa£ told to fill up the bond in 
the usual form: That he had filled up a number of bonds for Moser, 
in some of which, there were sureties: That. he received no in- 
structions to, make this a joint bond from either of the parties: 
That he received no instructions to make it a joint and several bond; 
none from either party, one way or the other: That he read it to 
the parties, but doubted whether they understood it; they were all 
Germans: That he explained the amount of the bond to them, and 
the suretyship, and when it was to be paid, and that both were 
bound: That from the instructions he received from both parties 
at the time, he intended to bind them jointly and severally; that 
is, if Joseph Libenguth was not able to pay the money, Jacob 
should: That Joseph was considered insolvent a number of years 
back; in 1825 or 1826, his property was sold by the sheriff: That 
he did not read the bond to them in German, but explained it, and 
he had no doubt they knew what they were about when they signed 
the bond: That the instructions were to draw up the bond in the 
usual way in which he had done so for Mr. Moser: That in draw* 
ing bonds, he generally put in the words jointly and severally, and 
he could not account for not having put in the word severally in 
this instance, except that the line was filled up: That it was in the 
presence and hearing of old Mr. Libenguth, that he was told to fill 
up the bond in the usual way: That this instruction referred to it* 
being paid in gold or silver; but whether it referred to that alone, 
he could not say." 

The evidence being closed, His Honour charged the jury: "That 
they were to consider whether any circumstances had been given 
in evidence, to show, that the original intention of the parties was, 
that the bond should be joint and several: That they must be satis- 
fied from the evidence, that such was the intention: That if they 
were satisfied, that it was the intention of the parties that it should 
be different from what it was, the plaintiff must recover: That it 
was for the jury to say, whether Jacob Libenguth intended it 
should be a joint bond; if he did intend it, he must have known 
that his estate would not be bound after his death, which was more 
than many lawyers knew: That if, from the circumstances, they 
believed it was a mistake of the serivener, and the parties intended 
the bond should be joint and several, and not joint, it was their 
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duty to find for the plaintiff; and if the evidence struck them as it 
struck him, old Mr. Libenguth did not believe or think his estate 
would be exonerated from the payment of this bond after his death. 
If, however, the jury thought differently, they would find for the 
defendants." , 

The jury found a verdictYor the plaintiff, upon which the defen- 
dants moved for a new trial ; and the judge having overruled the mo- 
tion, they appealed. 

The cause was argued by Rawle, Jr. for the appellants, who cited, 
1 Phill. Ev. 511. Gillespie v. Moon, 2 Johns. Ch Rep. 596, 597. 
Lyman v. The United Insurance Company, 2 Johns. Ch. Hep. 
633. Christ v. Diffenbaeh, 1 Serg. 8? Rawle, 465. Cozens r. Ste- 
venson, 5 Serg. fy Rawle, 423, 426. Iddings v. Iddings,! Serg. 
fy Rawle, 114. Heagy v. Umberger, ID Serg. fy Rawle, 342. JSc- 
sore v. Potter, 12 Serg, fy Rawle, 160. 1 Madd. Ch. 60. Lyon v. 
Richmond, 2 Johns. Ch. Rep. 51. Heilner v. Imbrie, 6 Serg. tf 
Rawle, 411. M< Williams v. Martin, 12 Serg. fy Rawle, 269. 
Weidler v. Farmers 9 Sank, 11 Serg. 8? Rawle, 134. Deal v. 
M'Coirmick, 3 Serg. fy Rawle, 344. Weaver v. Shryock, 6 Serg. 
Sr Rawle, 264. Fisher v. Larick, 3 Serg. fy Rawle, 319. 

Kit t era, for the appellee, referred to, and commented on the 
authorities cited against him, and cited, Marshall v* De Groot, 1 
Caines 9 s Cases in Err. 122. 

The opinion of the court was delivered by 

Gibson, C. J. — In 1 Rawle, 255, this bond Was determined to 
be joint, because the positive intent of the parties, as expressly de- 
clared in the penal clause, could not be controlled by an adverse 
implication, which might otherwise have been made from the words 
ef the condition. The attempt now, is to establish the existence of 
accident and mistake, by evidence dehors; but although an instru- 
ment may undoubtedly be reformed on parol proof, yet, wh#re, as 
here, the relief sought is adverse to the pre-existent equity of a 
surety, the evidence should be so clear as to leave the fact without 
the shadow of a doubt Where, indeed, the deceased obligor was 
the principal debtor, mistake will, it seems, be presumed from the 
naked relation of the parties; but, whether of fact, as regards the 
words irfterted, or of law, as regards their effect, is nowhere said; 
relief being granted to prevent a failure of justice, and substantially* 
on the foot of an equity arising from actual receipt of a benefit It 
has, indeed, been intimated by authority eminently entitled to ge- 
neral respect, that mistake in point of law, is an available ground to 
reform the instrument, independently of fraud and imposition, or 
the relation of the parties. Hunt v. Rousmanier, 8 Wheat. 174. 
That point is not before us, and at present, it is proper to say no 
more than that the principle seems to be unsupported by authority 
or analogy; and that it would be pregnant with ganger further to 
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expose instruments of writing to speculation as to the legal under- 
standing of the parties, and to the hazard and uncertainty of parol 
proof. In the case at bar, the plaintiff was bound to show a clear 
mistake in matter of fact; and how stands the evidence of it? 
The scrivener testified, explicitly, that he received no instructions 
to make the bond joint and several, being barely desired to fill it 
up in the usual way; but that he, himself, intended to bind the ob- 
ligors jointly and severally; that is, as he explains it, to bind the 
surety to pay, in case the principal should not: in other words, that 
he and the parties were ignorant of any difference between the one 
form and the other, and if that were a ground of relief it would sel- 
dom be wanting. But a mistake of the scrivener, if not common to 
the parties, would be unimportant, the question being, was any thing 
omitted which was direoted to be inserted? The scrivener read the 
bond to the parties, but doubts whether it was understood. A doubt 
would be insufficient to rebut the equity of a surety, even if it re- 
lated to matter of fact, particularly where the person doubting ex- 
plained the matter to the parties in their vernacular tongue, and 
says, he entertains no doubt that they knew what they Were about 
But the doubt, if any, evidently related to the legal effect of the in- 
strument — a circumstance altogether insufficient to sustain a prayer 
for relief against a surety: but nevertheless, this was obviously the 
ground on which the jury found for the plaintiff, as the evidence 
excludes the possibility of mistake in matter of fact. The parties 
gave no particular instructions, without which it is not easy to see 
how mistake can be suspected. Having heard the bond read in the 
English language, in connexion with the scrivener's explanations 
in the German, they adopted its words as their own, and took upon 
themselves the consequences of their legal effect. The administra-r 
tors of the surety, therefore, being discharged at law, cannot be 
charged in equity. 

Huston, J. and Tod, J. were absent in consequence of sickness. 

Judgment of the Circuit Court reversed, and a new trial awarded. 



[pHixiDBiPHLt, Mahoh 27, 1830.] 

BRODIE, Administrator of LIGHTFOOT against BICfKLEY, tnw 
Administrator de bonis non of POLGREEN. \\*&\ 



m i8o/ 



pent will not lie against an administrator here, on a judgment against a foreign 
administrator of the same intestate. 

This action, which was debt on a judgment, obtained in the 
island of Barbadoes, by the plaintiff's intestate, against Susanna JD. 
Polgreen, administratrix of Thomas B. Polgreen, upon whose es- 
tate letters of administration <fe bonis non were granted to the pre- 
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ent defendant, by the register for the probate of wills, &c. for the 
ity and county of Philadelphia, was brought in this court to July 
Term, 1815. 

The case will be best understood from the pleadings. The decla- 
ration was as follows: — 

''Philadelphia County, ss. 

"Of the Term of June, 1815, No. 34. 

"Jlbraham Bickley, administrator de bonis non of the goods 
ind chattels, rights and credits which were of Thomas Bickley Pol- 
$rcen, deceased, unadministered, was summoned to answer David 
Brodie, administrator of all and singular, the goods and chattels, 
rights and credits, which were of Samuel Francis Lightfoot, 
deceased, at the time of his death, of a plea, that he render unto the 
said David Brodie the sum of twenty thousand dollars, lawful mo- 
ney of the United States, which he unjustly detains from him, and 
whereupon the said David Brodie, by Benjamin Tilghman, his 
attorney, complains, for, that whereas the said Samuel Francis 
Lightfoot heretofore, to wit, at a Court of Common Pleas in and 
for the island of Barbadoes, and within the jurisdiction of the said 
court, on the 25th day of February, in the year of our Lord one 
thousand seven hundred and ninety-two, by the consideration and 
judgment of the said court, recovered against the said Susanna Do- 
rothy Polgreen, administratrix of all and singular the goods 
and chattels, rights and credits of the said Thomas Bickley 
Polgreen, as well the sum of two thousand pounds current money 
of the said island of Barbadoes, which, in and by the said court, 
were then and there adjudged to the said Samuel Francis Light* 
foot, for the non-payment of a certain debt due upon a certain bond 
or obligation under deal, made and executed by the said Thomas 
Bickley Polgreen. on the 5th day of Jiugust, in the year of our 
Lord one thousand seven hundred and seventy-two, to the said Sa- 
muel Francis Lightfoot, as also the sum of two thousand pounds, 
current money of the said island of Barbadoes, for his costs and 
charges by him about his said suit expended in that behalf, to the 
said Samuel Francis Lightfoot, by the said court, of his own as- 
sent, then and there adjudged, whereof the said Susanna Dorothy 
Polgreen, administratrix as aforesaid is convict, which said judg- 
ment still remains in that court in full force and effect, in nowise 
satisfied or annulled. And the said David Brodie, in fact saith, that 
the debt, damages, costs, and charges aforesaid, in form aforesaid 
recovered, are of great value, to wit, of the value of six thousand 
four hundred and thirty-two dollars, lawful money of the United 
States, to wit, at the county aforesaid: And that neither he, the said 
David Brodie, since the decease of the said Samuel Francis 
Lightfoot, nor the said Samuel Francis Lightfoot, during his life 
time, have obtained execution, or received payment of the said 
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judgment, or any part thereof, from the said Susanna D. Polgreen, 
during her life time, or from the said Abraham Bickley, since 
the death of the said Susanna Dorothy Polgreen, by reason where- 
of, an action has accrued to the said David Brodie, to demand and 
to have of and from the said Abraham Bickley, the said sum of 
six thousand four hundred and thirty-two dollars, above named; 
nevertheless, the said Abraham Bickley hath not, (though often re- 
quested,) paid the said sum of money, or any part thereof to the 
said Samuel Francis Light foot, during his life time, nor to the 
said David Brodie, since the death of the said Samuel Francis 
LAghtfoot, (to which said David Brodie, after the decease of 
the said Samuel Francis Lightfoot y to wit; on the 8th day of June, 
Anno Domini, one thousand eight hundred and ff teen, adminis- 
tration of all and singular the goods and chattels, rights and credits, 
which were of the said Samuel Francis Lightfoot at the time of 
his death, who died intestate, was in due form of law granted by 
the register of wills for the city and county of Philadelphia,) but 
he, to do so, hath hitherto wholly refused, and still doth refuse, to 
the damage of the said David Brodie, twenty thousand dollars, 
and thereof he brings suit, &c. And the said David Brodie brings 
here into court, the letters of administration aforesaid, &c." 

To this declaration, the defendant put in the following pleas, 
viz.— 

"1. And the said Abraham Bickley, for a further plea in this 
behalf, with the leave of the court first had and obtained, according 
to the form of the statute in such case made and provided, saith, 
that the said David Brodie ought not to have, and maintain his ac- 
tion aforesaid thereof, against him; because, he says, that the letters 
of administration granted to him, the said Abraham, were so 
granted by the register for the probate of wills, and granting letters 
of administration in and for the city and county of Philadelphia, 
to wit; on the 9th day of May, in the year of our Lord one thou- 
sand seven hundred and ninety-six; and that he had not, at any 
time, and has not now, any other letters of administration; and that 
he has not received, administered, or meddled with any goods, 
chattels, rights or credits, which were of the said Thomas Bickley 
Polgreen, hut such as he might rightfully receive and administer, 
under the said letters: and he further says, that the letters of admi- 
nistration of the said Susanna Dorothy Polgreen, in the plaintiff's 
declaration alleged, (and under which she was impleaded and sued, 
and under which she confessed the judgment in the said declaration 
alleged,) were not granted by the said register, nor by any register 
for the probate of wills, and granting of letters of administration 
within the commonwealth of Pennsylvania, nor by any register, 
or other officer, or person authorised to grant letters of administra- 
tion in any state, district, or territory, within the United States, 
but that the same were granted in parts beyond the seas, out of the 

vol. ii. 3 I 
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jurisdiction of the United States, and of the state of Pennsylvania, 
and out of the jurisdiction of all the states, districts, and territories 
of the United States, to wit; at the island of Barbadoes: without 
this, that any other letters of administration were ever granted to 
the said Susanna Dorothy Polgreen, and without this, that any 
other judgment, as the plaintiff in his declaration has alleged, was 
rightfully rendered: all which he is ready to verify. Wherefore, 
he prays judgment, if the said David Brodie, administrator, &c 
ought to have, or maintain his aforesaid action against him, &c. 

"2. And the said Abraham Bickley, for a further plea in 
this behalf, with the leave of the court, first had and obtained, ac- 
cording to the form of the statute in such case made and provided, 
aaith, that the said David Brodie ought not to have and maintain 
his action aforesaid against him; because, he says, that heretofore, 
and before the letters of administration of the said Susanna Do- 
rothy Polgreen, granted in the island of Barbadoes, and herein 
after mentioned, to wit; on the 14th day of May, in the year of our 
Lord one thousand seven hundred and ninety, letters of admi- 
nistration of the goods and chattels, rights and credits of the said 
Thomas Bickley Polgreen, were duly granted by the register for 
the probate of wills, and granting letters of administration in and 
for the city and county of Philadelphia, to one Adam Hubley, 
and afterwards, and after the death of the said Adam Hubley, to 
wit; on the 9th day of May, in the year of our Lord, one thousand 
seven hundred and ninety-six, letters of administration of the goods 
and chattels, rights and credits, of the said Thomas Bickley Pol- 
green, unadministered by the said Adam Hubley, were duly 
granted by the said register to the said Abraham Bickley, the let- 
ters of administration of the said Susanna Dorothy Polgreen, 
granted in the island of Barbadoes, being then in full force; and 
that he, the said Abraham, had not at any time, and has not now, 
any other letters of administration; and that he has not received, 
administered, or meddled with any goods, chattels, rights or cre- 
dits of the intestate, but such as he might rightfully receive and 
administer under the said letters: and he further saith, that the let- 
ters of administration to the said Susanna Dorothy Polgreen, in 
the said plaintiff's declaration alleged, were not granted by the said 
register, nor by any register for the probate of wills and granting 
letters of administration in the state of Pennsylvania, nor by any 
register, or other officer, or other person authorised to grant letters 
of administration in any state, district, or territory, within the 
United States; but that the same were granted in parts beyond the 
seas, and out of the jurisdiction of the United States, and of the 
state of Pennsylvania, and out of the jurisdiction of all the states, 
districts, and territories of the United States, to wit; at Barba- 
does: without this, that any other letters of administration were 
ever granted to the said Susanna Dorothy Polgreen; and without 
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this, that any such judgment as the plaintiff in his declaration has 
alleged, was rightfully rendered: all which he is ready to verify. 
Wherefore, he prays judgment, if the said David Brodie, adminis- 
trator, &c. ought to have, or maintain his aforesaid action against 
him," &c. 

"3. And the said Abraham Bickley, administrator, &c. for a 
further plea in this behalf, with the leave of the court first had and 
obtained, according to the form of the statute in such case made and 
provided, saith, that the said David Brodie ought not to have and 
maintain his action aforesaid thereof, against him; because, he says, 
the letters of administration, granted to him, the said Abraham 
Bickley, were so granted by the register for the probate of wills 
and granting letters of administration in and for the city and county 
of Philadelphia, to wit; on the 9th day of May, in the year of our 
Lord one thousand seven hundred and ninety-six, and that he had 
not, at any time, and has not now, any other letters of administra- 
tion, and that he has not received, administered, or meddled with 
any goods, chattels, rights, or credits of the intestate, but such as 
he might rightfully receive and administer under the said letters: 
and he further says, that the letters of administration of the said 
Susanna Dorothy Polgreen, in the said plaintiff's declaration al- 
leged, were not granted by the said register, nor by any register 
for the probate of wills and granting letters of administration in the 
state of Pennsylvania, nor by any register, or other officer, or other 
person authorised to grant letters of administration in any state, 
district, or territory, within the United States, but that the same 
were granted in parts beyond the seas, and out of the jurisdiction of 
the United States, and of the state of Pennsylvania, and out of 
the jurisdiction of all the states, districts, or territories of the United 
States, to wit; at Barbadoes: without this, that any other letters 
of administration were ever granted to the said Susanna Dorothy 
Polgreen; and without this, that any such judgment as the plaintiff 
in his declaration has alleged, was rightfully rendered; all which 
he is ready to verify. Whereupon he prays judgment, if the said 
David Brodie, administrator, &c. ought to have, or maintain his 
aforesaid action against him. 

" 4. And the said Abraham Bickley, for further plea in this be- 
half, with leave of the court first had and obtained, according to the 
form of the statute in such case made and provided, saith, that the 
judgment in the said declaration alleged, so as aforesaid confessed, 
and rendered against the said Susanna Dorothy Polgreen, as ad- 
ministratrix of the said I'homas Bickley Polgreen, was not ren- 
dered under any letters of administration, granted by the register 
for the probate of wills, and granting of letters of administration in 
and for the city and county of Philadelphia, nor under any letters 
of administration, granted by any register, or other officer, or other 
person, authorised to grant letters pf administration in the common- 
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wealth of Pennsylvania, or in any state, district, or territory in 
the United States; but that the said judgment in the said declaration 
alleged, was confessed and rendered against the said Susanna Do- 
rothy Polgreen, under letters of administration, granted in parts 
beyond the seas, and out of the jurisdiction of the United States 
and of the state of Pennsylvania, and out of the jurisdiction of all 
the states, districts, and territories of the tfnited States, to wit: at 
the island of Barbadoes. Without this, that any other letters of ad- 
ministration were ever granted to the said Susanna Dorothy Pol- 
green; and without this, that any such judgment as the plaintiff in 
his declaration has alleged, was rightfully rendered; all which he is 
ready to verify. Whereupon he prays judgment if the said David 
Brodie, administrator, &c. ought to have, and maintain his aforesaid 
action." 

To the first, third, and fourth pleas, the plaintiff demurred. To 
the second, he replied, " that the said Adam Hub ley, administra- 
tor, &c. has not paid the debt or sum of money, in the declaration 
mentioned, either to Samuel Francis Lightfoot, during his life 
time, or to the said David Brodie, administrator, &c. since the death 
of the said Samuel Francis Lightfoot, but the same remains tin- 
paid and due." 

The defendant joined in the plaintiff's demurrers, and demurred 
to his replication to the second plea. 

After argument by Jltherton&nd Tilghman, for the plaintiff, and 
by T. Sergeant and J. Sergeant, for the defendant, 

The opinion of the court was delivered by 

Gibson, C. J. — The question raised by the demurrers is, whether 
debt lies against an administrator here on a judgment against a fo- 
reign administrator of the same intestate. Did an administrator re- 
present the person of the intestate without qualification or restric- 
tion, the plaintiff's argument would be incontrovertible. But it is 
clear, that his commision extends only to assets of which the ordi- 
nary had jurisdiction; and it constitutes him a representative of the 
intestate no further than as regards the administration of those par- 
ticular assets. His power is but co-extensive with that of him from 
whom it is derived; and it is, consequently, incompetent, directly 
or indirectly, to affect assets which belong to another jurisdiction. 
This principle is plainly discernible in the few decisions that bear 
upon the point. As was held in Dowdale's Case, 6 Rep. 42, an 
administrator may be sued in a foreign country; because, the action 
being transitory, follows his person, and the jury may inquire of 
assets in his hands at home or abroad. But the judgment would 
not affect any assets, the administration of which had not been com- 
mitted to him; as in Borden v. Borden, 5 Mass. Sep. 67, where a 
judgment in Massachusetts against one who had obtained adminis- 
tration in Rhode Island, was held insufficient to warrant execution 
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of the intestate's land. In perfect accordance with this, is The Select 
Men qf Boston v. Boylston* 2 Mass. 384, and Dawes v. Boylston, 9 
Mass. 337, in which it was determined, that an administrator, under 
letters taken out in Massachusetts, could not be cited to account 
for assets received as administrator cum testamento annexo, in 
England. Thus we see that an administration under foreign autho- 
rity, has no connexion with an administration granted here; and 
according to the maxim by which concurrent rights are to be 
viewed, as if they existed separately in different persons, a judg- 
ment against a foreign administrator could not be the foundation of 
an action against the same person to affect assets in his hands by 
virtue of administration here, in as much as the privity to support 
it must be official, and not personal. If, however, he were admi- 
nistrator here at the time of the judgment abroad, it might be other- 
wise, as the jury might inquire of the assets in his hands there as 
well as at home. The privity between an administrator de bonis 
non, and his predecessor, which has been pressed as analogous, is 
entirely different, the former being the official successor of the latter, 
while in the case of separate administrations of different parts of 
the same estate, the authority of each administrator is respectively 
paramount to that of the other. But the case of an executor de son 
tort, who represents the person of the decedent only so far as re- 
gards the assets with which he has intermeddled, is, as far as it 
goes, entirely analogous; and in Nass v. Vanswearingen, 7 Serg. 
4r Rawle, 192, it was determined, that a judgment against him is 
insufficient to authorise execution of the decedent's land. The au- 
thority of an administrator, under letters granted in a sister state, 
to meddle with the assets here, is an anomaly, produced by an un- 
exampled spirit of comity in the courts of this state, which will pro- 
bably be attended, in this respect, with perplexity and confusion. 
In theory, therefore, there are insuperable objections to the ac- 
tion; and, as regards convenience and justice, how stands it in prac- 
tice? A confession of judgment is an admission of assets which 
creates no liability to the other creditors, or the persons entitled to 
distribution; and personal liability, even to the plaintiff, may be 
obviated by restraining the judgment to assets quando acciderint. 
What then is to prevent collusion ? On the principle of the argu- 
ment, even naked admissions of the foreign administrator would be 
competent to charge the assets here. To guard against this, the law 
necessarily limits the power of an administrator to assets, for the 
due administration of which he and his sureties are responsible. Of 
the reason and policy of this, the case at bar, in which the foreign 
judgment is marked to the use of the administratrix who suffered 
it, is a forcible illustration. It is of little moment, that such a judg- 
ment is not conclusive, and that if there be fraud in fact, the admi- 
nistrator here may show it. It is sufficient that the doctrine would 
shift the burden of proof in the first instance, and send the defen- 
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dant abroad! under every possible disadvantage, to investigate trans- 
actions, the secret springs of which must necessarily be hidden from 
him. In every view, then, the defendant's demurrer must be sus- 
tained, and the plaintiff's demurrers overruled. 

Huston, J., and Tod, J., were absent in consequence of indis- 
position. 

Judgment for the defendant 



i 



(Philadelphia, March 27, 1830.] 

The President, Managers and Company of the Schuylkill Naviga- 
tion Company against KITTERA. 

IN ERROR. 

The appeal given by the eleventh section of the act of the 8th of March, 1815, 
incorporating the Schuylkill Navigation Company, from the report of ap- 
praisers, or a jury, assessing damages, is analogous to an appeal from the 
award of arbitrators, and is to be governed and regulated in the same man- 
ner. Consequently, if the company appeals, and obtains a reduction of the 
amount of the report, the complainant is not entitled to recover costs accru- 
ing since the appeal. 

But when the appeal is tried by a jury of an adjoining county, not bordering on 
the river Schuylkill, under the provisions of the supplemental act of the 1st 
of February, 1821, and the company succeeds in reducing the amount of 
damages reported by the first jury, they are bound to pay the costs of the 
jury brought from the adjoining county. 

Oir a writ of error to the Court of Common Pleas of Montgo- 
mery county, the record presented the following case: — 

The defendant in error, Thomas Kittera, Esq., instituted pro- 
ceedings under the provisions of the act of assembly of the 8th of 
March, 1815, against the President, Managers and Company of 
the Schuylkill Navigation Company, in which he complained 
of having been injured by a dam, erected aofl raised by them at 
Flat Rock, in the river Schuylkill, by means of which, the water 
of that river was swelled into the tail race of his mill, and water- 
works at the mouth of Mill-Creek, in the county of Montgo- 
mery, and his lands inundated. A jury having been summoned 
upon a Venire, directed to the sheriff of Montgomery county, in 
order to ascertain and report to the Court of Common Pleas what 
damages, if any, had been sustained by the complainant, by reason 
of the alleged injury, they reported the damages to be twelve hun- 
dred dollars. The company thereupon appealed to the court, under 
the proviso of the eleventh section of the act of assembly, and de- 
clared, on oath, according to the first section of the supplement 
thereto, passed the first of February, 1821, that they apprehended 
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injustice might be done by a jury to be summoned from the county 
oi Montgomery y where* the premises were situated. The court then 
awarded a Venire to the sheriff of Bucks county, requiring hira 
to summon twelve persons residing therein, (who had been selected, 
agreeably to the directions of the said supplementary act,) to go 
upon the premises where the injury was alleged to have been done, 
and having viewed the same* to appear at the next Court of Com- 
mon Pleas of the county of Montgomery, for the trial of the*ap- 
peal. In obedience to this writ, the sheriff of Bucks county re- 
turned a jury, who had viewed the premises, and who, on the trial 
before the court, found a verdict for the complainant for eight hun- 
dred dollars, for which, the court rendered judgment. The com- 
pany paid this sum to the complainant, but refused to discharge the 
daily pay and mileage of this jury, the complainant's bill, and the 
other costs, (except its own,) which had accrued since the appeal. 
The Court of Common Pleas decided, "That the plaintiff having 
succeeded in obtaining a verdict in his favour for eight hundred dol- 
lars, was entitled to costs, and that the defendants had been unsuc- 
cessful in defeating the plaintiff's recovery — although they had di- 
minished the amount found by the sheriff's inquest from twelve 
hundred dollars to eight hundred dollars, and the defendants were, 
therefore, the unsuccessful party, within the meaning of the act, 
who were bound to reimburse the county for the daily payand 
mileage of the jury." 

The errors assigned by the company were: — 

" 1. That the court erred in entering judgment against the de- 
fendants below for costs, the said defendants having been the suc- 
cessful party on the appeal entered by them, and not liable to any 
costs subsequent to such appeal. 

4 '2. In refusing to enter judgment against the defendants below 
without costs, and to set aside the writ of Fieri Facias, which is- 
sued against them for the costs subsequent to the appeal. 

"3. In deciding, that the defendants,although they had diminished 
the amount found by the sheriff's jury from twelve hundred to eight 
hundred dollars, are the unsuccessful party, within the meaning of 
the act, who are bound to reimburse the county the daily pay and 
mileage of the jury. 

"4. In overruling the exceptions taken by the defendants to the 
bill of costs, as taxed by the prothonotary." 

Tilghman and Binney, for the plaintiffs in error. — Three ques- 
tions are raised by this record: <i^ 

1. Is the complainant below entitled to costs which accrued sub- 
sequent to the appeal? 

2. Are the defendants below, under the circumstances of the 
case, and the provisions of the law, bound to pay the expenses of 
the Bucks county jury, who tried the appeal? 
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3. Can the execution, which has been issued by tbe complainant 
below and levied, be supported ? 

1st Costs are the creatures of statutes, and consequently, the com- 
plainant below must show some statute, giving him a right to those 
which he claims. This was a statutory proceeding altogether, in 
which peculiar advantages are secured to the complainant, particularly 
in the precedence given to it of all other causes on the trial list 
His claim to costs, therefore, arises upon the act of assembly, or 
not at all. If the act had merely given an appeal, without more, 
the company clearly would not have been answerable for costs; for 
it is a general principle, that where an appeal is given, and the ap- 
pellant succeeds, the appellee is not entitled to costs. The finding 
of the first jury was a judgment, upon which an execution might 
have issued if no appeal had been taken: That judgment having 
been reversed on appeal, upon the common law rule, each party 
must pay his own costs. But the act of assembly of the 8th of 
Marchy 1815, incorporating this company, refers to a standard by 
which appeals are to be governed. The eleventh section, which 
prescribes the mode in which damages shall be assessed, gives to 
either party an appeal, " in the same manner as appeals are allowed 
in other cases." The language of this part of the section is not clear; 
it must, therefore, be referred for its interpretation to the context, 
and if that will not supply the true meaning, to the general current 
of legislation on similar subjects. It has long been a favourite mea- 
sure of our legislature, to appoint in the first instance, a subordinate 
tribunal; taking care, however, to secure a trial by jury, if it should 
be desired; and they have gone on the principle, of giving to the 
award of the primary tribunal the effect of a judgment. Two modes 
of correcting the errors of the first tribunal have been adopted \first % 
by giving an appeal on certain terms to the dissatisfied party; and 
secondly, by the imposition of costs on the party who has im- 

f>roperly recovered more than he is entitled to. . Though the appel- 
ant is made to pay the costs up to the time of appealing, on the 
presumption, that the award is right; yet, if he succeeds in showing, 
that the award was in part wrong, he is not subject to the expense of 
litigation consequent upon the appeal. This is a uniform principle. 
The whole theory of costs is, that they are an amercement of the 
party who is found to be in the wrong. From the whole language 
of the act of assembly of 1815, it is apparent, that the legislature 
had in view appeals from the award of arbitrators, and intended, that 
appeals under that act should be governed by the same rules. They 
bear no resemblance to appeals from the Orphans' Court, or from 
the Court of Common Pleas, in cases of divorce. They are very 
analogous to appeals from the decisions of justices of the peace, but 
much more so to appeals under the arbitration law. This interpre- 
tation has been given to the act of 1815, by this court, in deciding, 
that under the act of the 22d of March, 1817, the Schuylkill Na- 
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vigation Company were bound to give security on entering an ap- 
peal. The Schuylkill Navigation Company v. Thomas, 13 Serg. 
fy Rawle, 431. There is no analogy to an appeal of any other kind. 
Where an appeal is given in the same manner as in other cases, if 
the manner of an appeal, under the arbitration law, was in the view 
of the legislature at all, that manner must hold throughout/ If, by 
analogy to that law, an affidavit must be made, and security given, 
as undoubtedly they must, these steps must regulate all subsequent 
proceedings. The costs must follow the same guide. No other law 
is at all in accordance with the case, except the arbitration law, and 
that fits it exactly. If the legislature have omitted to complete the 
system, it is not legislation in this court to do sp. It never could 
have been intended, that the company should pay the opposite party 
costs for attending, while he is shown to be in the wrong. This 
would contradict the whole theory of costs. No case can be found, 
in which the successful pays costs to the unsuccessful party. Upon 
the opposite principle, if the appellant, succeeds in reducing the 
damages from twenty thousand dollars to one cent, he would be 
compelled to pay costs to bis adversary. As to appeals from deci- 
sions of the Orphans' Court, there is no principle on which the ap- 
fellant, who obtains an abatement, can be compelled to pay costs, 
n the* Orphans' Court, as in equity, costs are matter of discretion 
and conscience. 

On an appeal under the act of assembly of 1815, incorporating 
the plaintiffs in error, what has been previously- done, is not a nul- 
lity. If the appeal should be abandoned, clearly the first verdict 
would stand. The act does not say, the proceedings shall be de 
novo, but makes the first finding a judgment, which is inconsistent 
with the idea of the proceedings being de novo. The statute of 
Gloucester is not applicable to appeals, but to original suits. The 
legislature of Pennsylvania have adopted a system of their own as 
to costs on appeals from primary tribunals. Landis v. Shaeffer, 
4 Serg. fy. Rawle, 196. Lewis v. England, 4 Binn. 5. Kimble 
v. Saunders, 10 Serg. fy Rawle, 193. Downs v. Lewis, 13 Serg. 
$ Rawle, 198. Grace v, Alt emus, 15 Serg. $• Rawle, 133. Flick 
v. Boucher, 16 Serg. & Rawle, 373. Lamb v. Clark, 17 Serg. fy 
Rawle, 366. Oonzalus v. Liggitt, 1 Rawle, 426. Pratt v. Naglee, 
6 Serg. fy Rawle, 299. Alexander v. Holdship, 13 Serg. fy Rawle, 
230. 

2. The plaintiffs in error are not bound (o pay the costs of the 
Bucks county jury. The act of the 1st of February, 1821, which 
changes the Venire, gives peculiar advantages to the complainant, 
and points out a peculiar mode of proceeding, which must be strictly 
pursued. The sheriff of an adjoining county, not bordering on the 
river Schuylkill, is to make out a list of thirty-six disinterested 
inhabitants of his bailiwick, from which the parties are to strike, 
until the number be reduced to twelve, who are to be summoned by 

vol. ii. 3 K 
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the sheriff, and to view the premises,and who are to receive one dollar 
and fifty cents per day for their attendance, both on the view. and 
at court on the trial of the appeal, and ten cents per mile in going 
and returning, which daily pay and mileage are to be paid out of 
the county treasury, which is to be reimbursed by the unsuccessful 
party. The question then is, what is meant by the. terms, the tin- 
successful party? We say, clearly, the party who is unsuccessful 
on the appeal. That the company was successful on the appeal, 
cannot be denied, for they abated the damages found by the first 
verdict, one-third, if the whole of the first section be taken to- 
gether* it will be fourid, that with the exception of the first clause 
as to notice, it relates exclusively to the trial of the appeal. The 
appeal alone is spoken of throughout; final success is nowhere men- 
tioned. The jnry are summoned to try the appeal; they are called 
into existence for tha"t purpose alone. It was the only subject be- 
fore the legislature when the law was proposed; and consequently, 
when the terms, unsuccessful party, were used, they could only 
have been used in reference to the subject matter of the law under 
consideration. 

3. The execution cannot be supported. If it can, the money to 
be made by it will go into the pocket of the complainant, and not 
into the county treasury, as provided for by the act of assembly. 
The county might bring a suit against the company for these costs, 
and payment to the complainant would be no answer to it. 

J. Randall, for the defendant in error. — It is a mistake to sup- 
pose, that the complainant enjoys peculiar privileges under the act 
incorporating the Schuylkill Navigation Company, and its supple- 
ments. On the contrary, the advantages are all on the side of the 
company. The act was passed under a strong feeling in favour of 
internal improvement, and. was considered by many as a great 
grievance. The right to change the ttenire, is confined to the com- 
pany, a privilege of an extraordinary character, which it is difficult 
to account for, except from the precipitancy with which, as appears 
from the journals, the law was passed. As to the advantage arising 
from a speedy trial being given to the complainant, the constitution 
declares, that no man's property shall be taken for public use with- 
out compensation, and in general, the compensation is given before 
the property is taken. 

1. The act of incorporation says nothing about costs, but gives 
to either party an* appeal in the same manner as in other cases. 
Admitting that the arbitration law furnishes the standard, as to the 
manner of the appeal, it does not follow, that it is to be governed by 
that law in. all its consequences. It is said, this case is to be go- 
verned by the principles of an appeal from an award. In Troubat 
and Haly's Practice, there are six kinds of awards mentioned, from 
which an appeal lies — which is to be followed here? There are also 
two kinds of appeals from the judgment of a justice: one, where the 
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justice gives judgment himself; the other, where he enters judg- 
ment on an award of referees. There is also an appeal from the de- 
crees of the Orphans' Court, and from the Court of Common Pleas 
in cases of divorce, and many other varieties of appeals, governed 
by different principles, to any of which the language of the act of 
1815, would apply with as much propriety, as to appeals under the 
act regulating arbitrations. It is owing to the express provisions 
of the arbitration law, that costs cannot be recovered where the ap- 
pellant succeeds in reducing the amount; but the act of 1815, con- 
tains no such provision. At common law,* the party who finally 
succeeds, no matter how little, is entitled to costs. On appeals 
from justices, the exemption from costs on succeeding in the appeal, 
depends upon whether or not new evidence has been produced. 
Perhaps in this case, new evidence was given. The whole of the 
opposite argument has gone upon the supposed analogy between an 
appeal under the act of 1815, and one from the judgment of a jus- 
tice, on ihe award of arbitrators, but as both these are the subjects 
of express and particular legislation, the analogy does not hold. The 
loss of costs by obtaining an abatement, is always the effect of sta- 
tutory enactment If, on an appeal from a decree of the Orphans' 
Court, this court sets aside the decree in part, the costs follow the 
partial decree, unless it be otherwise ordered. Outer v. Kelly f 2 
Binn. 294. Here there was no reversal of .the judgment, which is 
the basis of the argument on the other side; but the moment the ap- 
peal was taken, the former finding became a nullity, and the pro- 
ceedings were de novo. There was no reversal, for there was nothing 
to reverse; no abatement, for there was nothing to abate. It is said, 
that at common law there are no costs, apd the complainant must 
show some statute to entitle him to them: If the common law, be- 
fore the statute of Gloucester be meant, the position is true; but 
that statute gave costs in all cases in which damages were re- 
covered* It, lies, therefore, upon the opposite party to take the 
case out of the general rule, which has not been done; for it is alto- 
gether a gratuitous assumption, that the arbitration law was the 
standard which the legislature had in view. 1 Trpubat £ Huly's 
Practice, 281. 2 Id. 528, 529. 

2. At all events, the company must pay the costs of the foreign 
jury. They alone have the power to avoid the prejudices of the 
country by changing the venire. It is not, then, a sound construc- 
tion of the act, that unless they are entirely sucressful, they shall 
pay the costs of the tribunal to which they exclusively have the 
privilegeof resorting? The verdict of the foreign jury is not the 
result of the appeal, but of the suit; or rather, of taking the com- 
plainant's property by the company. Who, then, is the unsuccessful 
party? He who does not ultimately succeed in the. controversy. 
Nothing is said in the act, of want of success in the appeal, but want 
of success generally. Upon the reversal of a judgment in this court, 
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each party generally pays his own costs; but that is, where the 
judgment is entirely reversed. But adopting this as the governing 
principle, whose costs are they? Certainly the costs of the com- 
pany, incurred by their own act, in the exercise of their exclusive 
privilege, and for their own benefit. 

To the third point, the Court told Mr. Randall it was unneces- 
sary to speak. 

Smith, J., (after stating the case,) delivered the opinion of the 
Court as follows: — 

By the eleventh section of the act of assembly of the 8th of 
March, 1815, it is provided, " That either party may appeal to the 
court within thirty days after such report may have been filed in 
the prothonotary's office of the proper county, in the same manner 
as appeals are allowed in other eases." The language of this 
clause — the oath, that the party appealing apprehends injustice may 
be done, the filing of the report, and a certificate of the oath with 
the prothonotary, the practice of entering into a recognisance, ac- 
cording to the directions of the arbitration act, and the trial by a 
jury afterwards, all indicate, that the appeal given by this act, is to 
be considered as analogous to the appeal from the award of arbitra- 
tors, and is to be governed and regulated in the same manner. How 
then are costs, accruing on such appeals to be paid? It has been 
repeatedly decided, and since the case of Landis v. Shaeffer, has 
been the practice and law in every Court of Common Pleas in this 
state, that if the defendant appeals and obtains a reduction of the 
amount of the award, the plaintiff is not entitled to recover costs 
accruing in consequence of the appeal. 4Serg. 4* Rawle, 196. The 
Court of Common Pleas, therefore, erred, when they allowed the 
complainant the amount of his bill, fifty-nine dollars and ninety- 
eight cents, or his costs since the appeal. 

Another error assigned is, in the decision of the qourt, declaring, 
that the company was the unsuccessful party within the meaning of 
the act of assembly, although it had diminished the amount found 
by the first jury from twelve hundred dollars to eight hundred dol- 
lars. By the act of the 1st of February, 1821, the daily pay and 
mileage of the jurors, brought together in consequence of the ap- 
peal, are directed to be paid out of the treasury of the county in 
which the trial may be, and the same shall be reimbursed to the 
county by the unsuccessful party* It is to be remarked, that this 
act confers a very important privilege exclusively upon the com- 
pany — the privilege, on appeal, of changing the venire to an ad- 
joining county, not bordering on the river Schuylkill. The ques- 
tion then is, what is meant by " the unsuccessful party. " Is it the 
unsuccessful party in the appeal, or the unsuccessful party in the 
whole proceeding, or suit? Had the legislature intended to con* 
fine this designation to a part of the entire proceeding, we are war- 
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ranted in believing, that their language would have been explicit to 
that effect: they would have said, that the daily pay and mileage 
of the jurors should be reimbursed to the county by "the unsuc- 
cessful party" in the appeal We cannot restrain this general ex- 
pression, applicable to a party to the suit, where it might have been 
so easily limited without violating what we believe to have been 
the equitable intention of the legislature, since we doubt not, that 
they meant, that the party who, in the event of the suit, was found 
to have been in fault, should reimburse the county for these ex- 
penses; and that meaning, the terms which they have employed, 
aptly convey. One jury had declared, the injury done by the com- 
pany's works to the complainant to be twelve hundred dollars; 
another jury, summoned on the application of the company, de- 
clared it to be eight hundred dollars; so that both said there was a 
just?cause of complaint, and disagreed only as to the amount of 
compensation. But as to the injury done, the complainant suc- 
ceeded in establishing it before both tribunals, and was, therefore, 
in fact, the successful party. The company is, in our opinion, the 
unsuccessful party, within the meaning of the act of assembly, and 
is to reimburse to the county the daily pay and mileage of the jury. 
And we think, that the Judgment, as to the daily pay and mileage 
of the jury, should be affirmed, .but reversed as to the complainant's 
bill of costs. 



[ Philadelphia, March 27, 1830.] 

! Burl*. 

I 2r 445 

| Case of the Plan of the Third Division of the District of Ken- isj 414 

sington. 

CERTIORARI. 

The eighteenth section of the act of assembly, incorporating the Kensington 
District of the Northern Liberties, which authorises the commissioners to ap- 
point one or more surveyors, who are required to survey and mark the lines 
of all the streets, &c. then open, and to lay out such other new streets, lanes, 
and alleys, 8cc as they may deem necessary and convenient for a regular town 
plan; and gave them power, for these and other purposes, to enter upon the 
lands of any person or persons within the district, extends to all property 
within the incorporated limits, whether held by individuals or corporations; 
and consequently, that part of the Gcrmantown and Perkiomen Turnpike 
Road, which is within the district, came within the scope of the authority 
vested in the commissioners. 

Certiorari to the Court of Quarter Sessions of Philadelphia 
county. 

The president 9 managers, and company, of the Germantown and 
Perkiomen Turnpike Road, removed to this court the order of the 
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Court of Quarter Sessions of the county of Philadelphia, dismissing 
the exception filed by them to the plan of the Third Division of the 
District of Kensington, together with the proceedings thereon. 

The following error was assigned in the proceedings of the court 
below: — 

"By an act, passed tne 12th of February, 1801, entitled, <An 
act to enable the governor to incorporate a company to make an ar- 
tificial road from the city of Philadelphia through Germantown 
to the ten mile stone on Chesnut Hill, and from thence to the new 
stone bridge over Perkiomen Creek, in the county of Montgomery, 
the courses and distances of the said road are prescribed, and the said 
President, Managers, and Company, are authorised and required 
to cause the said road to be laid out not less than fifty, nor more 
than sixty feet, and the level in no place to rise or fall more than 
four degrees; and are Tequired to keep the said road in good and 
perfect repair, and generally, the control* direction, and right of the 
said road, are vested in the said President, Managers, and Com- 
pany; and the mode of divesting their said right is specifically enacted 
and declared; notwithstanding which, by the said plan, the width 
of the said road is lessened by requiring footways to be laid out of 
the width of thirteen feet from each side of the said road, reducing 
the said width from sixty to thirty-four* feet, and less. 
«. "And the level and surface of the said road are required by the 
said plan, to be changed from the levels and surface originally es- 
tablished, according to law; first, by raising the sides of the said 
road or footways, in parts five feet and more above the present 
legal surface, end in parts of less and different height; and, secondly, 
by requiring the bed and surface of the said road to be raised and 
changed from the level and surface, so as aforesaid established and 
long continued, according to law. 

"And the said President, Managers, and Company^did, therefore, 
except to the said plan; but the said Court of Quarter Sessions or- 
dered their said exception to be dismissed, in which they allege 
manifest error in law." 

Chew and J. R. Ingersoll, in support of the exception. — The 
question is, whether or not the act of incorporation of the Kensing- 
ton District of the Northern Liberties, gives to the commissioners 
a right to alter the levels, &c, narrow the limits of the German- 
town Turnpike Road; and thus, and in other respects, interfere with 
the vested rights of a pre-existing corporation. The impolicy and 
injustice of such an interference forbid the idea, that the legislature 
intended to give to the commissioners the power to encroach upon 
a road made under a charter of so old a date, and upon which such 
large sums of money have been expended. The Germantown and 
Perkiomen Turnpike Road Company was incorporated by an act 
of assembly, passed the 12th of February, 1801, which prescribes 
the width and the levels of the road, requires the company to make 
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ditches and drains, and to keep the road in good order. The effect of 
the establishment of thia "plan," will be to destroy many of the es- 
sential provisions of this aet. It will, by raising footways on each 
side, not only narrow the road from fifty to thirty-four feet, and 
take sixteen feet away from the jurisdiction of the company, but 
convert the road into a water course. The duties imposed upon the 
company are enforced by heavy penalties; and the consequence of 
applying the u plan" to the road, will be to expose the company to 
severe penalties for the non-performance of duties which it has be* 
come impossible for them to perform. The legislature never could 
have contemplated the extension of the proposed plan to a turnpike 
road previously made under an act of incorporation. If they did, 
it was a violation of the constitution, because, it impaired the pre* 
vious contract, made by the legislature with the company. 

A part of this road passed through the Northern Liberties, and an 
application was made by all parties to the legislature, who, by an act, 
passed the 27th of March, 1824, authorised a cession of a part of 
the road by the company to the district. The cases are precisely 
similar, and if, in the one, it was necessary to make a special appli- 
cation to the legislature, it is not easy to understand how, in the 
other, the commissioners were authorised to take away part of the 
road without such an application. 

The court declined hearing Dallas and Goodman against the 
exception. 

The opinion of the court was delivered by 

Rogers, J. — In the eighteenth section of the act to incorporate the 
Kensington District of the Northern Liberties, the commissioners 
are authorised to appoint one or more surveyors., who are required not 
only to survey and mark the lines of all streets, &c. then open, but 
also to survey and lay out such other new streets, lanes, and alleys, 
&c. as they might deem necessary for a regular and convenient 
town plan; and for these and other purposes, they were vested 
with full power and authority to enter upon the lands of any person 
within the district. The intention of the legislature was, to give all 
the authority necessary to the commissioners, to lay out the town 
in the manner most convenient and useful to the inhabitants of the 
district; and in furtherance of this object, so highly beneficial to the 
citizens, they have vested in the surveyors full and plenary autho- 
rity, liable to be reviewed and corrected in the manner therein pre- 
scribed. The words of the act are sufficiently comprehensive to 
embrace all property within the incorporated limits, held either by 
individuals or corporations; and it would, I conceive, be against the 
spirit of the section, to exempt any property, whether real, or par- 
taking of that character, within the district, from their control, as 
this would materially interfere with the intention of having their 
town regulated on a uniform, convenient, and regular plan. As, 
then, the property of the company would seem to be embraced by 
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the words* and spirit of the act, it is incumbent on them to show 
something peculiar in their case, from which to claim the benefit of 
an exemption from the general scope of the authority vested in the 
commissioners. 

The President, Managers, and Company of the Germantpwn and 
Ptrkiomen Turnpike Road say, that they are not intended to be 
affected; because, it would interfere with a vested right, (which is 
not to be supposed without express words,) and they hinted, al- 
though the point was not much pressed, that it would impair the 
obligation of a contract, to take their property for public use. To 
this, it may be answered, the right of individual property is a 
vested right, as much so in the case of an individual, as a corpora* 
tion, and that the appropriation of it to public use would be as much 
a violation of a contract in the one case as the other. Although the 
company is bound, as has been stated, under severe penalties, to 
keep the road in repair, yet if, as has been contended, this will be 
rendered impossible by the confirmation of the plan reported by the 
surveyors, that fact would, of itself, furnish a valid defence to a suit 
for the penalty. A non-compliance with the provisions of the act 
would be excused, by showing a subsequent appropriation of the 
property to public use. It is a fundamental principle of all govern* 
inept, that the rights of individuals must yield to the general wel- 
fare, and the only security of the citizen, (and in most cases it is an 
ample one,) consists in the constitutional provision: " That no man's 
property shall be taken or applied to public use, without the con- 
sent of his representatives, and without a just compensation being 
made." And in conformity to this article of the constitution, the 
legislature have guarded the interests of all concerned, by declaring, 
"That no street, road, lane, court, or alley, shall be opened and ap- 
propriated to public use, until the owner of the grpund shall be com- 
pensated for the damages he may have sustained." They have also 
directed the manner in which the compensation shall be ascertained 
and paid, by a proceeding under the act of the third of April, 1804. 
Here there is a legislative remedy provided; for although the term 
owner or owners of the land, be used, and the company are not 
strictly the owners of the soil, but an easement merely; jet, we 
consider these words sufficiently broad to cover the case. For the 
purpose of affording an adequate remedy, to the party aggrieved, we 
are inclined to give this part of the section a liberal construction, as 
has been done in Reese v.Jiddams, 16 Serg. fy Rawle, 40, which, 
although not precisely this case, resembles it in some of its features. 
The only difficulty which can arise is in respect to the form of pro- 
ceeding, while even that, may be instituted in the corporate 
name, and we the more readily come to this conclusion, to avoid 
the multiplicity of suits which would be the consequence of suing 
in the name of the owners of the land, for the use of the company. 
We think it right to give the act such a construction as to secure 
to the inhabitants of the district the object they had in view, and at 
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the same time, to guard the rights of the company from violation, 
end secure to them such compensation as they may be justly entitled 
to under all the circumstances. If, as has been suggested, the pro- 
perty of the company has been taken in contradiction to the direc- 
tions of the act, it is such an injury as may be compensated, in da- 
mages in the usual manner. 

Proceedings affirmed; 



[Philadelphia, Mimca 27, 1830.] 
STAHL against JARRETT. . 

IK ERROR. 

In an action for monet had and received, to recover ihohey received by the 
defendant from the sheriff, arising from the tale of the lands of a person 
against whom both the plaintiff and defendant had judgments; it is compe- 
tent for the plaintiff to show by parol evidence, that the defendant's jodg- 
ment, which was the oldest, had been satisfied before the money came into 
the sheriff's hands: That it was kept on foot by covin and fraud, and that 
he, (the plaintiff,) was not a j>arty to a rule entered in the suit in which the 
defendant's judgment was obtained, to show cause why that judgment should 
not be postponed; nor to the following entry on the record, made the next 
day: "Settled by compromise between the parties.' 9 

Thb record of this case having been returned on a writ of errotr 
to the Court of Common Pleas of Lehigh county, accompanied by 
four bills of exceptions to the rejection of evidence, it appeared; 
that the plaintiff in error, John Stahl, brought an action in the 
court below against John Jdrrett, the defendant in error, for mo- 
ney had and received, by the latter to the use of the former.. The 
riloney, amounting to five hundred dollars, was received by Jarrett 
in the year 1819, from Anthony Mustek, former sheriff of Lehigh 
county,, but of the proceeds of the sale of the real estate of a certain 
John Hanger, by virtue of an alleged judgment in his favoiir against 
the said John Hanger and one John Witzell, Jr. entered in the 
Court of Common Pleas of Lehigh county on the 20th of November, 
1815, for eight hundred dollars. Upon this judgment no exeeutiod 
had issued. 

The plaintiff, State, had a judgment for one thousand dollars; 
entered in the same court against the said John Hanger, on the 
21st of July, 1Q18, upon which executions issued, and the land of 
Hanger was sold. He claimed the proceeds of the sale, alleging* 
that Jarrett' s judgment had been paid, or satisfied bv the defen- 
dants in that judgment, or one of them, before the money was re- 
ceived by the sheriff; or, that for other reasons, the defendant'* 
judgment was not a valid, subsisting judgment 

After having proved the receipt of the money by the defendant 

*oi. n. 3 L 
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from the sheriff in the year 1819, the plaintiff called, as a witness, 
Thomas Jlmty, and proposed to prove by him a conversation, al- 
leged to have taken place in his presence, between John Jarrett 
and Jacob Witzell, touching the bond on which the judgment of 
Jarrett against Hanger- ana Witzell was obtained, in which Jar- 
rett acknowledged, that he had delivered up the said bond to 
Hanger, and purchased it again from Hanger at a subsequent pe- 
riod. To this evidence the defendant's counsel objected, on the 
ground, that the record of the suit, Jarrett v. Hanger and Witzell) 
contained the following entries:— . 

"February 2d, 1819. — Rule to show cause why the above judg- 
ment should not be postponed," &c. 

"February 3d, 1819. — Settled by compromise between the 
parties." 

The court sustained the objection,. and at the request of the plain- 
tiff's counsel, sealed a bill of exceptions. 

The plaintiff then called as a witness, Jacob Hartzell, and of- 
fered to prove by him, who were the parties to the settlement en- 
tered of record, as mentioned above, other than those persons whose 
names appear of record, as parties to the suit This testimony was 
also objected to by the defendant's counsel, and rejected by the 
court, to whose opinion, the counsel for the plaintiff took a second 
exception. 

The subject of the third bill of exceptions, was an offer by the 
plaintiff to prove, by Jacob Hartzell f that John Stahl, (the pre- 
sent plaintiff,) was not a party, or privy to the settlement of record, 
in the said suit, which evidence the court rejected, on an objection 
to it by the counsel for the plaintiff. 

The plaintiff then offered to prove by John Hanger, Jr., that 
prior to the year 1819, John Jarrett had delivered up to his father, 
the before-mentioned John Hanger, the bond on which the judg- 
ment was obtained by Jarrett against Hanger and Witzell, on the 
20th of November, 1815, and that afterwards, and prior to the year 
1819, Jarrett had purchased the said bond from the said John 
Hanger, for five dollars. This evidence being objected to by the 
counsel for the defendant, it was rejected by the court, upon which 
a fourth bill of exceptions was tendered by 'the plaintiff's counsel, 
and sealed by the court. 

A verdict was given for the defendant, upon which judgment was 
rendered, whereupon the plaintiff sued out a writ of error. 

C Davis and Stroud, for the plaintiff in error. — Jarrett held a 
judgment, obtained in 1815, and Stahl one, obtained in 1818, both 
binding the real estate of Hanger, which in 1819, was sold under 
the latter judgment The sheriff, under the idea that Jarrett's 
judgment is a valid and subsisting one, pays the proceeds of the sale 
to him. It is afterwards discovered, that this judgment is satisfied, 
and Stahl, who was consequently entitled to the money, which 
Jarrett had received from the sheriff, by collusion with Hanger, 
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brings this action to recover it. This is, shortly, the case the plaid- 
tiff below proposed to prove. For this purpose, he offered evidence 
to show, that although the judgment remained upon the record, the 
bond had been delivered up, as he alleged, to be cancelled; and that, 
therefore, the judgment was no longer a subsisting one. To the 
entry on the record of the suit, Jarrett v. Hanger* he contended, 
he was neither a party nor a privy; and offered to prove that fact 
by evidence. The court, however, decided, that he was a privy, 
and estopped from contradicting the record. The entry in question,, 
was not the act of the court, but of the parties, and is not, properly 
speaking, any part of the record. But if it were the act of the 
court, it could not bind the plaintiff rn this cause without notice, 
which he never received, actual or constructive. He could not 
have received notice, as the rule to show cause why the judgment 
should not be postponed, was taken on the 2d of February r , and 
the entry of "settled by compromise between the parties," was 
made the next day. The evidence offered by the plaintiff, and re- 
jected by the court below, went to show, that he was neither a party 
nor a privy to that transaction, and that if there was not positive 
fraud, there was at least suppressio vert, in concealing the fact, 
that the bond had been delivered up. If the offer had been directly 
made to prove fraud, it could not have been refused, even if the 
evidence contradicted the record. Here the evidence offered tended 
to prove fraud, and did not contradict the record, but explained it 
by matter dehors. The entry alluded to, did not show the judg- 
ment to be a subsisting one, for it did not indicate the parties or. 
privies, except the parties on the record. The only persons who 
can be affected, are parties and privies in blood, or in estate, and it 
is not pretended, that the plaintiff held either character. All the 
cases establishing the! principle, that a judgment cannot be inquired 
into, refer to parties. A judgment certainly binds the parties to 
it, and this is all that is decided. Estoppels are odious, and go- 
verned by strict principles. If the plaintiff was estopped by a com- 
promise between the parties, it rested with the other side to show 
that he was a party. The court below not only did not require 
this to be done, but would not permit him to show who really were 
the parties. This was clearly error. 1 Phill. Ev. 226. Stevelie v. 
Read, 2 Wash. C. V. Rep. 274. Leather v. Poultney, 4 Binn. 356. 
Lazell v. Miller, 15 Mass. Rep. 207. 

Admitting the right of the plaintiff to compel Jarrett to enter 
satisfaction on the judgment, under the act of the 13th of April, 
1791, which is by no means clear, it would not help him to get back 
the money which the defendant has wrongfully received from the 
sheriff. 

Brooke and Scott, for the defendant in error. 

1. The entry of the rule to show cause why JarreWs judgment 
should not be postponed, and the subsequent entry of, " settled by 
compromise between the par ties/' justified the defendant in receiving 
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the money from the sheriff. It was conclusive npOn til persons 
Interested in the application of that money. The entry was matter 
of the record, for it formed part of the proceedings in the cause. 
The Berks and Dauphin Thtrnpike Company v. Hendtl, 1 1 Serg. 
<• Bawle, 123. If the entry was part of the record, it imports ab- 
solute verity, and cannot be contradicted. S Bl. Com. 24. 1 Inst* 
£60. 1 PhilL Ev. 238. Randall's Peake, 34. 1 PhilL Ev. S45. 
2 Hen. S? Munf* 55. The inquiry, then, is reduced to this: was 
Stahl a party or a privy to that proceeding? He was a party at 
|aw. It was in his suit that the money was made. The application 
to postpone Jarrett r s judgment, was made at. the next term, and 
every person who had a judgment binding the land, the proceeds 
pf which were in the sheriff's hands, was a party. Who made the 
motion, the record does not show; but that it was fqr the benefit of 
the plaintiff, is proved by the present action, the foundation of which 
is, that if Jarrett** judgment had been postponed, he would have got 
the money. The case then stands thus: — A man forces a sale of 
another's property, and if be can succeed in postponing an earlier 
judgment, he will be paid. An application for that purpose is made 
to the court, and the matter is compromised. Can it be pretended, 
^hat a creditor thus situated, is not a party? Upon such an applica- 
tion, the parties are, the prio* judgment creditors on one side, and 
the subsequent judgment creditors on the other. The proceed- 
ing is in the nature pf a proceeding in rem, end is governed by the 
same rules. The entry on the record was, therefore, conclusive upon 
all who had an interest in the subject Stahl, undoubtedly, had 
an interest in the entry, and the law presumes him to have been 
heard. Besides, having made the money by his execution, he was 
bound to see to the distribution of it. Strickland v. Strickland, 
6 Serg. 4* Batole, 102. If the plaintrff was not a party to the pro? 
eeeding, he was a privy. Privies are such as are partakers, or have 
any interest in any action or thing, or relation to another. I Bums'*, 
Law Diet. 572. Wopd. b. 2, c. 3. 5 Jacobs'* Law Did. 2&5> 
The plaintiff was obviously a partaker in the transaction. Standing 
\n the relation of' a judgment creditor, he was interested in the *p- 
plication. In every point of view, he falls within the definition of 
a privy. How can he allege that he had not notice, when the very 
subject of the controversy, the money in the sheriff's hands, was, 
jaised by his Own act/ It was hi* dqty to be represented, and not 
the duty of the defendant to give him notice to come in and defend 
his rights. He was in court, and bound by all that passed. This, 
case may be assimilated to that of an administration fapnd, where a 
quit is brought by one creditor in the name of the com monw ealth, ' 
and the result of it is conclusive upon all. Carl el al. v. 7$e Com- 
yrionwealth, 9 Serg. fy Rawle, 63. It resembles, too, the case of a, 
nrescriptive mode of tything, or a customary right of way. The! 
principle in such cases is, that all who are interested are privies, 
^here are but three classes, of persons known, in reference to t^. 
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cords: first, parties; second, privies, both of whom are bound; and* 
third, strangers, who are not It cannot be pretended, that the 

flaintiff, who was the prime mover in the matter, was a stranger. 
f there bad been an express adjudication on the subject, there 
would have been no room for doubt Graiz v. The Lancaster 
Bank, 17 Serg. 8? Rawle, 278. A compromise of record, with the 
approbation of the court, is equivalent to an adjudication. The 
question of party or privy to the record in dispute, is a question of 
law, to be determined by the court on an inspection of the record 
itself. Croswell v. Byrnes, 9 Johns. Rep. 287. If the court decide, 
that Stahl was a party or a privy, they cannot do away that deci- 
sion by parol evidence, which is the result to which the proposed 
testimony would lead; still less can it be permitted in favour of a 
party who has himself given the record in evidence. 

A conclusive answer to the whole of the plaintiff's case is, that 
the fnoney was reeeived under a judgment of record, and while that 
remains, it cannot be recovered back. Besides, the plaintiff cornea 
too late. The defendant received the money in question in 1819, 
under an agreement sanctioned by the court In 1825, this suit was 
brought, in which the plaintiff asks 'the court, at this late day, to 
overhaul the whole matter, merely because he did not attend to his 
own business at a proper time. His proper course would have been 
to give notice to Jarrett, to enter satisfaction on his judgment, 
under the act of assemhly of the 13th. of April, 1791. 

The opinion of the court was delivered by 

Rogers, J.— The gravamen of the plaintiff's suit is a fraud of * 
the defendant, for which, under the circumstances of this case^ the. 
aotion for money had and received is the appropriate remedy. The, 
defendant alleges the money was received by virtue of a good, va- 
lid, and subsisting judgment; but whether the judgment is subsist-, 
tag and unsatisfied is the very matter in controversy. The plain- 
tiff alleges payment or other satisfaction, and that the judgment is 
kept on foot by fraud; that it is between other parties, and that be ia[ 
indirectly, although not directly interested in it This ease is si- 
milar in principle to a suit brought by a creditor against an execu- 
tor, who pleads plene administravit prater, &c, goods and chat- 
tels not sufficient to pay outstanding and unsatisfied judgments, &c 
to which the plaintiff may reply, and by this means put the vali- 
dity of the judgment in issue, that the judgments were obtained, 
and kept on foot by covin and fraud. It is manifest, that the act of 
the 13th of April, 1791, directing satisfaction to be entered on, 
judgments, furnishes no remedy to the plaintiff, for taking it for 
granted, that he has such an interest as to entitle him to request sa- 
tisfaction to be entered, (which is not altogether clear;) yet, a resort 
to the mode pointed out by the defendant would afford him no relief, 
fu, on a refusal to enter satisfaction, it would merely subject the 
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judgment creditor to a penalty to the party aggrieved! in a sum not 
exceeding one-half the debt or damages. 

But, it is contended, the validity of the judgment is res j.udici± 
ta 9 and they rely on the entry, that on the 2d of February^ 
1819, there was a rule to show cause why the judgment should not 
be postponed, and on the 3d of February ', 1819, there was entered 
on the docket, " settled by compromise between the parties." There 
is nothing in this entry which shows that the plaintiff was a party 
to this proceeding: on the contrary, he offers to prove that he nei- 
ther obtained the rule, nor was he aware of the compromise. But 
it is said, that if not a party, yet he might have been, and that he 
is equally concluded by the decree of the court. In the first place, 
it strikes me that this cannot, with any propriety, be considered as 
the act of the court, but as a controversy between other parties, 
and a settlement of their claims without any adjudication by the 
court We are too well aware of the manner in which such entries 
are made, to give them the effect of a judicial decision. But, if 
the court had' passed upon the validity of the judgment, it is clear 
it would bind only the parties. Had there been a decree of the 
court, distributing the money rafsed by the sheriff's sale, such an ad- 
judication would have been conclusive, because the court would have- 
taken care that all persons interested should have had notice; but 
it appears to me that the proceeding does not partake of that cha- 
racter. There was no rule to bring the money into court, which 
would be necessary to give it jurisdiction over the money made 
by the sheriff's sale. It was a rule obtained in that suit which af- 
fects the parties, but not a stranger, which the plaintiff alleges and 
offers to prove he was. If such an entry as this is to bind others 
who are not parties, and without any notice or opportunity of be- 
ing heard, it requires but little reflection to perceive the great fraud: 
and injustice which would be the necessary consequence. We are 
of the opinion that the Court of Common Pleas erred in rejecting 
the testimony; that the judgment should be reversed, and a venire* 
facias de novo awarded. 

Judgment reversed, and a venire facias de novo awarded. 
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ABATEMENT, PLEA IN 

See Pleading. 

ACCOUNT. 

See Treasurer. 

ACTION. 
See Bond, 1. County Commis- 
sioners, 2. Executors and Ad- 
ministrators, 5. Sheriffs 9 and 
Coroners' Sales. 

ADMINISTRATION 
ACCOUNT. 

See Executors and Administra- 
tors, 9, 10. Legacy, 4. Or- 
phans' Court. 

1. Administrators, on the settle- 
ment of an account of an insol- 
vent estate, are not entitled to 
be substituted for a ground land- 
lord, whom they have paid, and 
receive a credit in account for 
the money so paid, though the 
intestate covenanted to pay the 
rent; the land being the princi- 
pal debtor, and the covenant a 
collateral security. Case of 
Torres Estate. 250 

2. But, they are entitled to be sub- 
stituted for creditors, by bond 
secured by mortgage, whom 
they have paid, and to be cre- 
dited in account accordingly. 

ADMINISTRATION BOND. 

See Arbitration, ' 1. 

ADMINISTRATOR. 

See Executors and Administra- 
tors. 

AGREEMENT. 

See Contribution*. Rent 3. 
1. An agreement, admitting the de- 
fendant in ejectment to be in 



possession of the land in contro- 
versy, does not preclude the 
plaintiff from showing how the 
defendant sot into possession. 
Buggies and others v. Gaily. 232 

AMENDMENT. 

1. A declaration setting forth, that 
the defendant bound himself not 
to do a particular act, when it is 
manifest that he intended to bind 
himself to do that act, being 
amendable in the court below, 
will be considered by this court 
as actually amended. Ottmmmgs 

' v. Litbo* 23 

2. It is not error to permit a Scife 
Facias, to revive a judgment to 
be amended, even after the plea 
of nul tiel record pleadedb Wtir 
lardy* Norris. 56 

3. In no case can a continuance 
be demanded by reason of an 
amendment, unless where the 
opposite party is thereby taken 
by surprise, and of that matter, 
generally, the court must judge. 
Folker and another. Administra- 
tors oj % Muggins, v. Satterlee. 215 

4. After the jury has been sworny 
the plaintiff may, under the act 
of 21st March, 1806, amend his 
declaration, so as to state his 
cause of action in a different 
manner, but not so as to intro- 
duce a new and different cause 
of action. Diehlv. M'Glue. SST 

5. Therefore, when the plaintiff 
has counted for work ana labour 
done, he cannot add a count set- 
ting up a claim for not being em- 
ployed by the defendant, agrees 
ably to a special agreement 

Ibid, 



Digitized by VjOOQIC 



456 



INDEX. 



APPEAL. 

See Executors and Administra- 
tors. 

1. An appeal to the Supreme Court* 
under the act of assembly of the 
16th of April, 1827, relative to 
, the distribution of money arising 
from sheriffs' and coroners 9 sales, 
should be in the name of the par- 
ty, or parties aggrieved; and, 
the recognisance should be ta- 
ken, in such sum as the Court 
of Common Pleas may deem ne- 
cessary, to the Commonwealth, 
or some individual for the use of 
the parties interested* BoaVs 
AppeaL 37 

SL Ii an appeal from an award of 
arbitrators be made without the 
affidavit required by law, the ir- 
regularity is waived by the op- 
posite party taking the costs out 
of court. Beidman and others 
v. VandersKee and others. 834 

ft. The appeal given by the eleventh 
section of the act of the 8th of 
March, 1815, incorporating the 
Schuylkill Navigation Com- 
pany, from the report of ap- 
praisers, or a iury, assessing da- 
inages, is analogous to an appeal 
from the award of arbitrators, 
and is to be governed and regu- 
lated in the same manner. Con- 
sequently, if the company ap- 
peals, and obtains a reduction 
of the amount of the report, the 
complainant is not entitled to 
recover costs accruing since the 
appeal. The Schuylkill Naviga- 
tion Company v. Kittercu 438 

4. But when the appeal is tried by 
a jury of an adjoining county, 
not bordering . on the river 
Schuylkill, under the provisions 
of the supplemental act of the 
1st of February, 1821, and the 
company succeeds in reducing 
idie amount of damages reported 
by the first jury, they are bound 
to pav the costs of the jury 
brought from the adjoining coun- 
ty. Ibid. 



APPRENTICE. 
A guardian, who signifies his as- 
sent to the binding of his ward 
an apprentice, by signing and 
sealing the indenture, is not re- 
sponsible* to the master for a 
breach of the contracts of the 
apprentice. Velde v. Levering, 
Guardian of Ranch. £6d 

ARBITRATION. 

See Executors and Administra- 
tors. 

1. A suit upon an administration 
bond* may be arbitrated under 
the act of the 20th of March 
1810. Stout v. The Common- 
wealth. $41 

2. If a party appear by counsel be- 
fore arbitrators, and do not ob- 
ject, to the want of proof of the 
service of the rule to arbitrate, 
at the time of their appointment, 
he cannot avail himself of the 
objection, on writ of error. Ibid. 

ASSIGNEES. 

See Executors and Administra- 
tors, 8. 

ASSIGNMENT. 

&«* Judgment, 5. 
ATTACHMENT, FOREIGN. 

1. In a foreign attachment ajgatnst 
A. as defendant* and a Sate Fa- 
cias against B.* executor of C, 
as garnishee, to recover a lega- 
cy bequeathed by C. to A», it 
is a good defence, that C. was 
surety for A., and that the execu- 
tor had been sued, and was likely 
to be compelled to pay the mo- 
ney? and the court will direct a 
conditional verdict for the plain- 
tiff, to prevent issuing execution 
till the executor be rendered 
safe. Ross, Garnishee of Ross, v; 
M* Kinney, for the use of Ross. 

9SL7 

2. Query, if a legacy can be at- 
tached* iWi 

AUDITORS. 
See Legacy, 4. Treasurer, 3. 

AUTHORITY. 

See Rent, 1, 2. Kensington Dii^ 

trict. 
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AWARD. 

<Ste Appeal, 2. Practice. Re- 
ferees. 

BAIL. 

See Constable. 
The surrender of the principal to 
the custody of the sheriff, on the 
first day of the term appointed 
for hearing, discharges tne bail 
from his liability on the bond to 
take the benefit of the insolvent 
acts. Gallagher, for the use, $c. 
v. Kenedy. . 163 

BANKRUPTCY. 

See New Promise. 

BOND. 

See County Commissioners, 2, 3, 
4* 5. Witness, 1. 

1. A bond given to A. and B., who 
were directors of the poor, may 
be sued in their names for the 
use of the directors of the poor, 
though they constituted a body 
corporate. Greenfield and ano- 
ther v. Feales and others, for 
the use of the Directors of the 
Poor, fyc. 158 

2 Where a bond is directed by sta- 
tute, to be taken by a corporate 
body, but no form is prescribed, 
it is good, though taken in the 
name of individual members, 
as obligees. Ibid. 

8. A joint bond cannot, as against 
a surety, be shown to have been 
made so by mistake, instead of 
a joint aaa several bond, by evi- 
dence dehors, unless the evi- 
dence leave no doubt, that a 
mistake, in point of fast, has 
been committed, and the in- 
structions of the parties de- 
parted from. Moser v. Liben- 
guth and another, Administra- 
tors of Libenguth. 428 

BRIDGES. 

Set County Commissioners, 3, 

4, 5. 

CERTIORARI. 

See Constable. 
A Certiorari does not lie to a 
justice of the peaee, to remove 

3 



proceedings had before him, un- 
der the act of assembly of the 
13th of April, 1807, in relation 
to stray cattle. Frick v. Pattoiu 

20 
CHALLENGE. 
See Juror. 

CHAMBERSBURG. 
See Taxes. 

COMMISSIONER. 
See Lien. 

COMMISSIONERS. 

See Election. Kensington 
District. 

COMMON RECOVERY. 

1. In a common recovery, the te- 
nant to the praecipe must be te- 
nant by a legal title. Where, 
therefore, a recovery was suf- 
fered, and the title of the te- 
nant to the praecipe rested only 
in articles of agreement: Held, 
that the recovery was void. 
Slump and others v. Findlay and 
others. 168 

2. A common recovery, whether it 
is valid or void, works a forfei- 
ture of the particular estate. 
.Where A. had an estate for life, 
and the issue of A., as tenants 
in common, had contingent, con- 
current estates in remainder* 
and a recovery was suffered by 
A. of the whole estate: Held, 
that, although the recovery was 
void, for want of a good tenant 
to the praecipe, the estate of A. 
was forfeited by the recovery, 
and the contingent remainders 
of his issue were consequently 
destroyed. IbicL. 

CONSIDERATION. 
See Sealed Bill. 

CONSTABLE. 

1. A constable is not liable t*ih+ 
plaintiff for not serving an exe- 
cution issued by a justice, where 
the justice has gone to the con- 
stable and withdrawn it, in con- 
sequence of a Certiorari deli- 
vered to him* though no baiL 
M 
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was entered on taking out the 
Certiorari. Sherfy v. Fisher. 147 
g. A constable who has an exe- 
cution put into his hands against 
a defendant, cannot discharge 
such defendant from liability to 
the plaintiff, by settling an ac- 
count with him for money trans- 
actions heretofore had between 
them t and passing receipts; 
no money being actually paid. 
Miles v. Rich wine. 199 

CONTINGENT REMAIN- 
DERS. 
fee Common Recovery, 2. De- 
vise, 3. 

CONTRACTOR. 

See County Commissioners, 4. 

CONTRIBUTION. 

1. J. H. a tenant in common with 
D. S. of a forge, leases his 
share to J. &, the son of D. &, 

. and in the lease it is agreed 
44 that considerable new work 
and repairs must be done to the 
forge, such as roofing and re- 
pairing the forebay and trunks; 
and also the hammer and bel- 
lows wheels, so far as may be 
agreed on by D. S. and J. H.; 
the expense of which repairs is 
to be kept correctly and parti- 
cularly by J. S.: and the said 
J. H. agrees to discount out of 
the rent one half of such ex- 
pense, provided it should not 
f xceed the sum of one hundred 
and eighty dollars in any one 
year: and the said J. & is to 
keep the 6aid forge in good te- 
pantable repair during the said 
term, and at the expiration 
thereof, give up peaceable pos- 
session of the forge and pre- 
mises, being the undivided half, 
to the said J. H." Held, that 
the lessee was not bound, in the 
event of D. S. not agreeing to 
essential repairs of the kind 
particularly mentioned, to make 
them at his own expense, under 
the covenant to keep the pre- 
mises in tenantable repair, but 



was entitled to contribution for 
so doing. Huston v. Springer. 97 
2. But such contribution is a per 
sonal charge against the co-te- 
nant, and not a lien en the pro- 
its in the hands of his succes- 
sor. Ibid. 
CONVEYANCE. 
See Purchaser. 

CORPORATION. 

See Bond, 1 , 2. Kensington Dis- 
trict. Partners. 

C03TS. 

See Appeal, 2, 3, 4. Referees, 1. 

1. In Pennsylvania* an executor 
plaintiff, is bound to pay costs 
to the defendant in case of non- 
suit, or verdict for the defend- 
ant, as well where he necessa- 
rily sues in his representative 
character, as where the cause of 
action arises after the death of 
the testator. Muntorf and ano- 
ther y. Muntorf . 180 

2. But costs accrued since the 
testator's death, are not a lien 
on his lands as agaiust a pur- 
chaser. Ibid. 

3. Where an act of assembly gives 
treble costs to the defendant, 
the English rule on this subject 
does not prevail, but the de- 
fendant is allowed three times 
the usual costs, with this re- 
striction, that the fees of the 
officers are not to be trebled, 
where they are not regularly and 
usually payable by- the defen- 
dant. Shoemaker v. jrfesbit. 201 

COUNTY COMMISSIONERS. 

See Sheriff. Treasurer, 4. 

1. The commissioners of a coun- 
ty ^ as well as the treasurer, are 
bound to take an oath of office. 
Keyset and others* Commis- 
sioners, £c, v. M'Kissan. 139 

2* A bond given to A., B., and C, 
commissioners of a county, and 
their successors, may be sued 
in the names of. their successors. 
Long and another v. Laufman 
and others, Commissioners, *c 

154^ 
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3. A bond given to commis- 
sioners of a county, to secure 
the performance of a contract 

„ for building a bridge, is valid 
though not expressly directed 
by any act of assembly. Ibid. 

4. Query, whether the comission- 
ers are bound by the report of 
the court and grand jury, in re- 
spect to the materials of which 
the bridge is to be built? But 
if they are, it is no defence to 
a contractor, sued on his bond, 
that they have deviated from 
such recotnmendation. Ibid. 

5. Nor, that such bridge was not 
built on the public highway, 
if it was as near it as public con- 
venience required. Ibid. 

COUNTY RATES AND LE- 
VIES. 
The office of President Judge 
of a judicial district, is liable 
to taxation for county rates and 
levies under the Act of the 11th 
of April, 1799. The Commis- 
sioners of Northumberland coun- 
ty v. Chapman. 73 
COUNTY TREASURER. 
See Treasurer. 

COURT. 

See Purchase Money. 

COURT MARTIAL. 

1. If a court martial, bona fide, 
convicts a person not subject to 
militia duty, of an offence within 
its jurisdiction, as for non-at- 
tendance at training, neither 
the members, nor the officer ex- 
ecuting their sentence, are lia- 
ble in trespass. Shoemaker v. 
Nesbit. 201 

5L If they act mala fide* they 

. would be liable as trespassers, 

ab initio. Ibid. 

COVENANT. 

See Rent, 3. 

1. The words "intended to be re- 
corded" used in a deed, in refe- 
rence to a power of attorney, 
under which the deed purports 
to have been made, imply a co- 



venant on thejart of the gran- 
tor to procurethe power to be 
recorded within a reasonable 
time. Perm v. Preston. 14 

2. The covenant is riot fulfilled 
in relation to lands in Wayne 
county, by recording the power 
in Philadelphia county, unless 
it be proved that the grantor 
also had lands in Philadelphia 
county, to be affected by the 
power. Ibidi 

CREDITOR! 

See Sale, 4, 5. 
DAMAGES. 
See Appeal, 3, 4. Trover, 2, 3: 
Damages for detention, are reco- 
verable in a suit for a penalty, 
by the party grieved; but it is 
otherwise in the case of a com- 
mon informer. Ritchie v. Shah- 
nori. 196 

DEBT. 
See Executors and Administra- 
tors, 1. New Promise. 
DEBTS. 

1. Testator directed his executors 
to purchase a tract of land, to be 
conveyed to them in trust for 
his son, who was to have the 
rents, issues, and profits there- 
of, but the same was npt to be 
liable to any debts contracted, 
or which might be contracted 
by his said son, at whose death, 
the land was to vest in the heirs 
of his body; and, if he should 
die without heirs of his bocjyj 
then to vest in the right heirs 
of the testator. Held, that the 
son had not such an interest in 
the land as could be taken in 
execution, and sold for his debts. 
Fisher v. Taylor. 33 

2. The act of 4th of Apru\ 1797, 
limiting the lien of debts on the 
real estate of a decedent to se- 
ven years, protects such estate 
only in the hands of a bona fide 
purchaser, and not in the hands 
of an executor, who has himself 
become the purchaser. Brucftr. 
lantx. 392 
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DECEDENT. 

See Debts, 2. 

DECLARATION. 

See Amendment. Error* 3, 4, 5. 

DEED. 

See Covenant, 1. Purchaser, 

1,2. 



DEPOSITIONS. 

See Practice, 6. 

DEPUTY SURVEYOR. 
See Evidence, 8. Surveyor. 

DESCRIPTION. 

See Possession, 2. Purchaser, 

1,2. 

DEVISE. 
1. To effectuate the intention of 
the testator, " or 19 may be con- 
strued u and." Sloan y. Hanee. 

28 
S. Devise to A. and B., or to their 
heirs. B. at the time of making 
the will was dead, of which the 
testator was ignorant, held, that 
the devise to B. had lapsed, and 
the testator's heir at law was en- 
titled to recover. ^ lb. 
8. Testator devises to one child a 
tract of land, and afterwards 
devises to another child a larger 
tract, held by another title, and 
which embraces within its boun- 
daries the whole of the tract first 
devised. Evidence is inadmissi- 
ble, on the part of the first de- 
visee, to show that the title to 
the larger tract was defective. 
Seckle v. Engle and another. 68 

4. Under such circumstances, the 
two devisees take the smaller 
tract together as tenants in com- 
mon. # Ibid. 

5. Devise " to A. during his natu- 
* ral life, and, after his decease, 

if he shall die leaving lawful is- 
sue, to his heirs as tenants in 
, common, and their respective 
heirs and assigns for ever; but, 
in case he snail die without 
leaving lawful issue, then to B., 
the brother of A., to hold to his, 



his heirs and assigns for ever:" 
Held, that A. took an estate for 
life; that A's. issue, as tenants 
in common, and B. took respect- 
ively contingent estates in re- 
mainder, but one of which re- 
mainders could ever become 
vested; and, that neither of 
these remainders could become 
vested, till the death of A. 
Stump and others v. Findlay 
and otliers. u 168 

6. Testator devised to his wife, 
during her lifetime, or widow- 
hood, all his estate real and per- 
sonal, to be applied by her to- 
wards raising and schooling his 
children, and at her decease, 
the remainder, if any, to be di- 
vided according to the laws of 
this commonwealth, share and 
share alike: and in case she 
should see cause to marry, she 
was to have only her bedding, 
and an equal share with the chil- 
dren that might then be living, 
out of his estate, and the remain- 
ing executor, or guardians of the 
children, to take care of their 
parts. He then appointed his 
wife and another, executors, em- 
powering them to sell the tract 
of land in dispute, and the mo- 
ney that might be got for it to 
be laid out on other property, of 
to the best advautage, except 
what mignt be necessary for 
keeping, schooling, and raising 
the children until they were em- 
powered to call for iMKieeablr 
to the former part of the will. 
The wife survived the other ex- 
excutor, and married. Held, 1. 
That she and her husband had 
no power to sell. 2. That after 
the children had arrived at full 
age, the power, even if the other 
executor had been living, ceased. 
Clark v. CampbeiL 215 

DISTRESS. 
Kent, 1,2, 3. 
On a demise of a grist mill, the 
lessee to render one-third of the 
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toll, the lessor may distrain for 
the rent. Fry v. Jones. 11 

EJECTMENT. 

See Agreement. 

ELECTION. 

1. Under the act of assembly of 
the 24th of March, 1812, incor- 
porating the township of Moya- 
mensing* the three commission- 
ers elect, are not competent to 
take part in deciding on the va- 
lidity of their own election. 
The Commonwealth v. M'Clos- 
key and others. 369 

2. It is illegal, under the provisions 
of that act, for the commission- 
ers elect to be sworn in before 
their election has been returned 
and approved. lb. 

S. Though the act of incorporation 
constitutes the commissioners 
whose term had not expired, 
judges of the election, and gives 
them full power and authority 
to approve thereof, or to let aside 
the same, and order a new elec- 
tion, as the law may require, yet, 
the superintending jurisdiction of 
the Supreme Court is not thereby 
ousted $ but they may inqiire into 
the legality of the proceedings of 
the commissioners in setting 
aside an election, by gratting an 
information in the nature of a 
writ of Quo Warranto. lb. 

4. The commissioners have no 
right to set aside an election, as 
to those persons who had a clear 
majority after deducting illegal 
votes. lb. 

ENCUMBRANCES. 

See Sheriff's Sale, 1, 2, 3. 

EQUITY. 

See Judgment, 3, 4, 5< 

ERROR. 

See Amendment, 2. Arbitration, 
2. Referees, 1. Replevin, 1. 
Survey. 

1. The omission to charge the jury 
that a delay in bringing suit for 
any time short of that prescribed 
by the statute of limitations) is 



not a bar to the suit, when re- 
quested by counsel to do so, is 
error. Robeson v. Gibbons. 45 

2. It is error, when an action is 
brought for the use of another, 
and the nominal plaintiff dies, to 
swear the jury, and try the 
cause in the name of cestui que 
use. Hess v. Hess. 67 

3. Where the injury complained 
of is a continuing one, and such 
continuance is the ground of a 
new action, it is error to lay in 
the declaration affirmatively, 
that any part of the injury ac- 
crued after the commencement 
of the suit. Showy. Wile. 280 

4. But where the only act which 
is actionable, has passed before 
the writ issued, and the conse- 
quences of it, though continuing, 
are not the ground of a new ac- 
tion, it seems, the law is other- 
wise, lb* 

5. But if be not, and the time is 
laid under a videlicit, or is insen- 
sible, or impossible, the error is 
cured by verdict. lb* 

ESTATE FOR LIFE. 
See Common Recovery, 3* De- 
vise, 3. 

EVIDENCE. 

See Agreement. Bond, 3. De- 
vise, 2. Parol Evidence* 
Pleading, 2. Sealed Bill, 2# 
Set-Off, 2. Trover, 1, 2, 3. - 

1. The docket of a justice of the 
peace, obtained from his office 
during his absence from the 
county, and proved to be in his 
hand-writing, is evidence, al- 
though no Subpoena has been 
taken out to procure his atten- 
dance. Dennison v. Otis. 9 

2. A connected draught from the 
surveyor general's office is evi- 
dence, not to make title, but to 
show whether there are any, and 
what interferences. Robeson v. 
Gibbons. 49 

S. Where the question was, 
whether a deed, an exemplifica- 
tion of which had been read id 
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evidence* the original not being 
produced, was a Forgery or not, 
held, that a book of accounts be- 
longing to* and in the hand- 
writing of the magistrate before 
whom the deed purported to 
have been acknowledged, and 
whose name appeared at a sub- 
scribing witness, containing 
charges against the grantor for 
the acknowledgment of three 
deeds only, which had certainly 
been acknowledged before him, 
on the same day as that on 
which the deed in question pur- 
ported to have been acknow- 
ledged, was competent evidence, 
the magistrate being dead, to 
show that, that deed had not 
been acknowledged before him. 
bourse v. M k Cay. 70 

4. It is no reason for rejecting evi- 
dence of a demand, that it is be- 
yond the date prescribed by the 
act of limitations. Boggs, Ad- 
ministrator of Boggs, v. Bard 
and others, Executors of John- 
son. 102 

5. Though deeds between other 
parties are not evidence, yet, 
they become so when referred to 
in an agreement between the 
parties. iBlair v. Hum. 104 

6b On the plea and issue of non 
damnijicatusi in a suit on a 
mortgage given to secure to the 
plain tin the future conveyance 
ny certain heirs to him, the 
plain tiff cannot give in evidence, 
to show the amount of damages 
be sustained, that he had, since 
the suit, purchased of the heirs, 
and the conveyance from them 
to him. Sharpies* v. Tate. 108 
. ^. In an action brought by two ad- 
ministrators, with the will an- 
nexed, on a bond given to the 
testator, the defendant cannot, 
tinder the pleas of payment, with 
leave to give the special matter 
in evidence, and set-off, prove, 
that upon a settlement of the 
testator's estate, the debts had 
all been paid, and the legacies 



satisfied; and that the bond in 
question, with other monies re- 
ceived by the administrators, re- 
mained to pay and satisfy the le- 
gacies and shares of the adminis- 
trators in right of their respective 
wives; and that in consequence 
of the receipt of other large suras 
by one of the administrators, A., 
the said bond belonged to the 
other administrator, Be That 
the defendant, before the suit 
was brought, had paid, as surety 
of B., sundry large sums on his 
account; and further, that B., 
before the commencement of the 
suit, had applied for, and ob- 
tained the benefit of the insol- 
vent laws: That the defendant 
had been appointed his assignee, 
and regularly qualified as such* 
Alinich and another, Adminis- 
trator* of Cozier, v. Cozier. Ill 

8. A paper, found in the office of 
the deputy surveyor, proved to 
be in the hand-writing of a 
former deputy surveyor, and 
purporting to be memoranda 
in relation to his official duty, 
concerning warrants, is good 
evidence. Lindsay v. Scroggs. 

141 

9. Testator devised all his pro- 
perty, real and personal, to his 
two sons, H. and D., subject 
to tie payment of certain lega- 
cies, and made H. and D. exe- 
cutors. They filed an inventory, 
amounting to two thousand six 
hundred and thirty-one dollars 
and fourteen cents, and went 
into possession together of the 
property. H. sold some of the 
personal property: D., in less 
than a year, moved to the west- 
em country. There was no sale 
by D., and the principal part of 
the property remained after D's. 
removal: 

On an issue to try, whether part 
of the estate of the testator, 
amounting to ten thousand dol- 
lars, came into the hands of D., 
at* surviving executor, and ha 
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was chargeable therewith, evi- 
dence on the part of the plaintiff, 
a legatee, is admissible to prove, 
that the defendant, D., is a cre- 
ditor of the estate of H., his co- 
executor, (now deceased,) and 
the debt accrued by the transfer 
of the estate of the testator to 
H. by D., and that he claims to 
be first paid out of the funds of 
the testator. Galbreath and 
qthers v. Rife, surviving Exe- 
cutor of Rife. 144 

10. The probate of a paper, pur- 
porting to be a will, before the 
register, endorsed thereon, may 
be read in evidence on the trial 
of an issue of devisavit vel non, 
directed thereon by the Regis- 
ter's Court. Shollyy.Diller. 177 

11. The record of the forfeiture of 
a recognisance in the proper 
court, is conclusive evidence of 
the forfeiture, in debt on the re- 
cognisance. Shriver v. The Com- 
monwealth, 206 

12. Declarations by a principal in 
in a bond to a witness, in the 
absence of the surety, that a 
judgment note, which he gave 
nim to deliver to the party was 
to secure him, accompanied by 

• proof, that the note was deliver- 
ed to the party, and he entered 
up judgment and collected mo- 

• nies thereon, are good evidence, 
as part of the res gesta. Dear- 
dorfv. Hildebrand. 226 

13. The certificate of a prothono- 
tary, that a writ, declaration, or 
statement, cannot be found in 
his office, is admissible in evi- 
dence, to prove the loss of such 
papers. Buggies and others v. 
Galley. 232 

14. The docket entries of a suit, 
appearance, plea, and issue, are 
admissible in evidence to show, 
that a suit has been brought; and 
whether the suit was an eject- 
ment for a particular tract of 
land, may be proved by parol, lb. 

EXECUTION. 
See Constable. Debts. Insol- 



vent Debtor, 3. Judgments, 
2. Sheriff's and Coroner's 
Sales. 

1. After a Fieri Facias, levied on 
land and returned, grain was 
sown on it; another creditor le- 
vied on the grain and sold it, 
and afterwards the land was sold 
on a Venditioni Exponas, issued 
on the first Fieri Facias. Held, 
that the creditor who levied on 
the grain, had the right to hold 
the proceeds. Slambaugh v. 
Yeates. 161 

2. If goods levied upon by the 
sheriff under a Fieri Facias, be 
left in the defendant's posses- 
sion, with the plaintiff's permis- 
sion, and before the sale, a se- 
cond execution be levied upon 
them, the lien of the first execu- 
tion is not lost, unless there be 
fraud, which may be inferred 
from circumstances. Howell v. 
Jilkyn. * 282 

EXECUTORS AND ADMINIS- 
TRATORS. 

See Administration Account, 1, 
2. Costs, 1, 2. Debts. Evi- 
dence, 9. Heirs. Interest. 
Legacy, 3 5 4. Purchaser, 2. 
Rent, 3. Sale, 4, 5. Set-Off, 1. 

1. The proviso in the arbitration 
act, relative to appeals by exe- 
cutors and administrators, does 
not apply to cases in which they 
are sued for their own acts, even 
if they be done for the benefit of 
the estate; but to those alone in 
which they sue, or are sued, -in 
their representative capacity. 
Barnhart v. Painter. 78 

2. Where the debt to be recovered 
is assets, the plaintiff may name 
himself administrator, and sue 
as such on a contract made by 
him. Boggs, Administrator of 
Boggs, v. Bard and others. Ex- 
ecutors of Johnson. 102 

3. An administrator, who has paid 
money within the year to a cre- 
ditor of the intestate, on account 
of a just debt, cannot recover it 
back, on the ground that, by rea- 
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son of a deficiency in the assets, 
not arising from their accidental 
failure, it afterwards appears to 
hare been an over-payment, by 
mistake. Carson v. JfrFarland. 

118 

4. Where a testator orders his 
property to be sold by his exe- 
cutors, after the decease of his 
wife, and the monies arising 
therefrom to be divided among 
his children, and empowers them 
to rent the premises, if they can- 
not sell, a levy and sale of a 
share of the real estate, under a 
judgment against one of the chil- 
dren, does not pass any interest 
of such child therein. Morrow* 
for the use* $*c. v. Brenizer. 1 85 

5. An action for a legacy lies 
against an executor, in his indi- 
vidual capacity; so, of an action 
for a distributive share against an 
administrator. lb. 

$. Still, the defendant is entitled 
to a refunding bond. lb. 

f. An executor is chargeable as 
such, only on the engagement or 
covenant of his testator. lb. 

$• It seems* an executor is within 
the purview of the acts to com- 
pel assignees to settle their ac- 
counts, empowering the court to 
displace a negligent trustee, and 
appoint another in his stead. lb. 

$. it seems* that where an executor 
has settled his account, exhibit- 
ing a balance in his hands, he 
ceases to be a trustee, and be- 
comes a debtor for such balance, 
to the legatees; and is, there- 
fore, protected by the act of li- 
mitations. App hnd another* Ex- 
ecutors of App* y.Dreisbaeh. 287 

HO. Still less can an executor be 
considered a trustee, not pro- 
tected by the act of limitations, 
in respect of a sum of money, 
charged to be due from him, 
which at the time of the settle- 
ment of his account, and ever 
afterwards, he denied to be due. 

lb. 

\l. Debt will not lie against an 



administrator here, on a judg- 
ment against a foreign adminis- 
trator of the same intestate. 
Brodie* Administrator of Light* 
foot* v. Bickley* Administrator 
ofPolgreen. 431 

FEME COVERT. 

See Nolle Prosequi. 

FIERI FACIAS. 

See Execution. 
FOREIGN JUDGMENT. 

Set Executors and Administra- 
tors, 11. 

FORFEITURE. 

See Common Recovery, 3. 
FRAUD. 
See Execution, 2. Nuisance, 2. 
Parol Evidence, 2. 

FRAUDS AND PERJURIES. 

Part performance will take a parol 
contract out of the statute of 
frauds. Miller v. Flower. 53 

GERMANTOWN AND PER- 
KIOMEN TURNPIKE ROAD. 

See Kensington District. 

GRANTOR AND GRANTEE. 

See Purchase Monet. 

GUARDIAN. 

See Apprentice. Interst. 

HEIRS. 

1. An administrator who collects 
the rents and profits of the real 
estate of the intestate, holds 
them as trustee for the heirs, 
and not for the creditors. MCoy 
v. Seott. 222. 

2. Until the right of the heirs is 
divested by a sale by the admi- 
nistrator under an order of the 
Orphans' Court, or by execution,, 
the right of the heirs to the land 
is as absolute as that of their an- 
cestor. Ibid. 

HUSBAND AND WIFE. 
A husband may petition the Or- 
phans 9 Court in right of his wife, 
for the partition or valuation of 
his wife's estate, where her fa- 
ther dies intestate. Eckert and 
another v. Tout's Administra- 
tor. 13& 
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INDICTMENTS 

See Wooden Buildings. 

INSOLVENT DEBTOR. 
See Bail. 

1. /. Z., being in custody, gave 
bond with surety, conditioned to 
appear, and "make application 
for the benefit of the several 
acts of assembly for the re- 
lief of insolvent debtors, and 
surrender himself to the jail of 
the connty of C, in case, on his 
said application, the court should 
remand him to custody, and that 
he should do all things required 
bylaw to procure his discharge." 
Heldy that this condition imposed 
no harder terms than the bond 
required by the act, and was 
substantially in conformity with 
the law. Lease and another v. 
Jasper. 182 

£. Parol evidence is not admissi- 
ble to show, that the Court of 
Common Pleas ought to have 
discharged a petitioner, instead 
of rejecting his petition. Ibid. 

3. Where a defendant, in custo- 
dy on an execution, gives bond 
with surety to take the benefit 
of, the insolvent laws, and for- 
feits his bond, a second execu- 
tion may be issued against him. 
But if, when hd is in custody 
tinder the second execution, the 
plaintiff discharged him from 
prison, without the assent of the 
surety, the debt is satisfied, and 
no acti6n can be maintained 
against the surety upon the 
bond. Palethorpe v. Ltsher. 272 

INTEREST. 

1. An executor or guardian is 
personally liable for interest 
which actually comes into his 
hands, and which he neglects to 
put out, or pay over, according 
to his duty, out he is not liable 
for compound interest. English 
v. Harvey etal.Exrs.of Cox. 305 

&. Therefore, where a testator di- 
rected, that nine thousand dol- 
lars should be put out by his 
executors at interest, for the 
vol. u. 3 



benefit of a legatee, who was to 
be supported, and educated out 
of the interest, and that the sur- 
plus interest Should be kept out 
at interest until the legatee 
should attain the age of twenty- 
one years; Held y that the exe- 
cutors were not personally lia- 
ble for compound interest. Ibid. 

3. If a testator has in his life 
time put out the money be- 
queathed, at five per cent., , and 
it does not become due until af- 
ter his death, the legatee is only 
entitled to five per cent, until 
the money becomes payable. Ibi 

4. And generally, if the testa- 
tor directs money to be pat out 
oil land security, and no more 
than five per cent, can be ob- 
tained on such security, the 
executor is only answerable for 
the five per cent, received. Ibii. 

JOINT BOND. 
iSeeBoND, S. 
JUDGMENT- 
See Executors and Adminis- 
trators, 4, 11. Mortgage* 
Parol Evidence, 2. Purcha- 
ser, 8. Restitution, Writ of. 

1. A written acknowledgment, 
of record, by the defendant, that 
a judgment is in full force, li 
as effectual to keep it alive, as a 
Scire Facias. BoaVs Appeal. 37 

2. For the purpose of keeping a 
judgment alive by execution, it 
is immaterial whether the? ex- 
ecution be issued before or after 
a year and a day from the entrf 
of the judgment. Ibid. 

3. H. and Ml were sureties for 
P., and M. paid half the debt* 

and joined H. in confessing a 
judgment to a creditor of P'g. 
for the other half, it being agreed 
H. should pay this judgment 
M. however, was compelled to 
pay it; Held, that H's. land be- 
ing sold, by execution, M. had at 
right to come on the fund in the 
sheriff's hands, in preference to 
a subsequent judgment creditor 
of H. Fleming v. Beaver* 128 
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4. Actual payment discharges a 
judgment at law; but in equi- 
ty, it may still subsist if the jus- 
tice of the case requires it Ibid. 

5. An equitable right to such 
judgment may exist without any 
actual assignment of it. Ibid. 

6. The lien of judgments, not 
revived within nve years, is su- 
perseded by younger judgments 
duly revived, notwithstanding 
the death of the debtor after the 
judgments, where the monies 
claimed arise from sales of lands 
in the county, which were bound 
by the judgments. The Penn- 
sylvia Agricultural and Manu- 
facturing Bank v. Crevor. 224 

7. Query, how it would be if the 
funds are collected from lands 
in other counties, not bound by 
any of the judgments. Ibid. 

8. A judgment confessed on an 
amicable Scire Facia* on a for- 
mer judgment, is a valid lien 
against subsequent encumbran- 
cers, though the original judg- 
ment did not legally exist. 
Ramsey v. Linn, Executor of 
Fleming. 229 

JURISDICTION. 

See Election, 2. 

JUROR. 
It is a good cause of principal 
challenge to a juror, that he has 
formerly acted as an arbitrator 
in the same cause. IJoyd v. 
Nourse. 49 

JURY. 
See Appeal, 4. Error, 2. 

JUSTICE OF THE PEACE. 

See Certiorari. Constable. 
Evidence, 1. 

1. In a suit by the administrators 
of a constable against a justice 
of the peace, to recover back 
money alleged to have been re- 
ceived by him as a justice of the 
peace, by fraud and mistake, the 
justice is entitled to previous 
notice under the act of 1772. 
Wise and another Administra- 
tors, £c v. Wills. 208 



KENSINGTON DISTRICT. 

The eighteenth section of the act 
of assembly, incorporating the 
Kensington District of the Nor- 
thern Liberties, which autho- 
rises the commissioners to ap- 
point one or more surveyors, 
who are required to survey and 
mark the lines of all the streets, 
&c. then open, and to lay out 
such other new streets, lanes, 
and alleys, &c. as they may 
deem necessary and convenient, 
for a regular town plan; and 
gave them power, for these and 
other purposes, to enter upon 
the lands of any person or per- 
sons within the district, extends 
to all property within the incor- 
porated limits, whether held by 
individuals or corporations; and 
consequently, that part of the 
Germantoum and Perkiomen 
Turnpike Road, which is with- 
in the district, came within the 
scope of the authority vested in 
the commissioners. Case of the 
Plan of the Third Division Of 
the District of Kensington. 445 

LEGACY. 

See Attachment, Foreign. 
1. Testator directs, that " the le- 
gacy coming to my daughter E., 
intermarried unto B. K., shall 
be lent out on interest, to sup- 
port the said E. during her life; 
and after her death, if she die 
leaving no lawful children, her 
share, what is left, shall be 
equally divided amongst my 
children. And I do further or- 
der and bequeath unto my son- 
in-law B. K., the sum of five 
pounds, which shall be his share 
in full out of my estate. And 
it is further my will, and I do 
order, that the legacy coming 
unto my daughter M., intermar- 
ried unto J. W., shall be put 
out on interest for the support 
for her natural life, and after 
her death, if she dies without 
lawful heirs, shall be equally 
divided amongst my children, 
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what is left And I bequeath 
unto my son-in-law, J. W., the 
sum of five pounds, which shall 
be his share in full." Held^ 
that the legacy coming to M. 
under this part of the will, on 
the death of £. is subject to the 
direction of the testator, to have 
it put out at interest, &c. 
Wright and Wife v. Brother- 
ton and another. 133 

2. Testator bequeathed to his 
sons-in-law, J. and R., twenty 
thousand dollars, in trust, to 
place the same out at interest, 
and to apply the interest to the 
support and education of all the 
children of his son, H., born, 
and to be born, during their re- 
spective minorities; and to di- 
vide and pay the principal in 
equal parts and shares to the 
said children, when, and as they 
severally and respectively ar- 
rived at the age of twenty-one 
years. At the time of testator's 
death, his son H. had five chil- 
dren, and afterwards, at the 
time the eldest child attained 
the age of twenty-one years, 
had five more 5 at which time, 
the whole ten were living; and 
it was agreed he might have 
more. Held, that the principal 
of the legacy was to be divided 
among those children who were 
living at the time appointed by 
the testator for its distribution, 
in exclusion of those who might 
be born afterwards. Heisse v. 
Markland, Exr. of Heisse. 274 

3. If there be two executors, an 
action for a legacy must be 
against both; but if one has no- 
thing in his hands, he may sepa- 
rately plead, plene admmistra- 
i»7, and if it be found for him, 
judgment will be rendered in 
his favour. App and another ', 
Executor* of App, v. Dreisbach. 

287 

4. The third section of the act of 
the 21st of March, 1772, direct- 
ing the court in which an action 
is brought for- a legacy, to ap- 



point auditors, on the plea of 
want of assets, does not autho- 
rize the auditors, in an action 
of assumpsit, to ascertain the 
amount of a residuary legacy. 
The legatee must compel the 
executor to a settlement in the 
Orphans' Court, and thus ascer- , 
tain the amount, or bring an ac- 
tion of account render, in which 
a statement of all the assets 
will be exhibited. Ibid. 

5. In determining whether a lega- 
cy is charged upon the land in 
case of a deficiency of personal 
estate, the whole will must be 
taken together. English v. Har- 
vey and another. Executors of 
Cox. 305 

6. A legacy held to be a charge 
upon the land from a view of 
the whole will. Ibid. 

LIEN. 

See Costs, 1, SL Debts, 5. Exe- 
cution, 2. Judgment, 5, 6, 
7. Mechanics and Material 
Men. Restitution, Writ of. 
Scire Facias, 2. 

The Court of Common Pleas have 
a right to appoint a commission- 
er to ascertain disputed liens, 
&c. Werlh v. Werth. 151 

LIMITATIONS, ACT OF. 

&e Evidence, 4. Executors and 
Administrators, 9, 10. She- 
riff, 2. 

The time required to bar a claim 
by the act of limitations, is not 
enlarged by a transfer of the 
claim. All the successive own- 
ers of it, have, together, only the 
time which the original claimant 
would have had. M'Euen and 
others v. Girard. 311 

MARRIAGE SETTLEMENT. 

See Mechanics and Material 
Men, 5. 

MECHANICS AND MATE- 
RIAL MEN. 
See Lien. 
1. On a sale of a building by vir- 
tue of a iudgment and execu- 
tion, mechanics' liens on the 
property ar* to be paid out of 
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the purchase money. Werth v. 
Werth. 151 

£• Where a person who is erecting 
a building, after having procured 
from a lumber merchant a cer- 
tain quantity of lumber, becomes 
the owner of a note, payable in 
lumber, by the same lumber 
merchant, to a greater amount 
than the lumber furnished, and 
afterwards, more is furnished, 
exceeding in price the amount 
of the note, and a claim is filed 
under the mechanics' lien law, 
for the whole; the claim is, pro 
tanto, extinguished by the note; 
and the builder and lumber 
merchant cannot agree after- 
wards to apply the note to the 
credit of another building, sub- 
sequently erected by the same 
person, against which the lumber 
merchant has neglected to file a 
claim in due time, to the. preju- 
dice of a third person, who has 
purchased the first house, before 
the commencement of the se- 
cond. Hopkins v. Conrad and 
Lancaster. 316 

$. One who has conveyed a house 
with special warranty, and 
against whom, as the reputed 
owner, a claim is afterwards 
filed under the mechanics' lien 
law, is not a competent witness 
for his grantee, the real defen- 
dant, on the trial of a Scire Fa- 
cias upon the claim. 3. 

4- A., cestui que trust, tenant for 
life, under a post nuptial mar- 
riage settlement, erected a build- 
ing during her coverture, against 
which a person who furnished 
the bricks, filed a claim under 
the act of March 17th, 1806, 
"securing to mechanics and 
pthers, payment for their la- 
bour," &c. Upon this claim a 
$cire Facias was issued against 
A., and B., her husband, who 
was entitled to a contingent re- 
mainder for life under the settle- 
ment, and C, who under the 
settlement, was trustee for A. 
and those in remainder and re- 



version. A., B., and C, ap- 
peared to the Scire Facias, and 
pleaded to issue; but before the 
trial, A. died, and B., her hus- 
band, became tenant for life 
under the settlement. Held, 
that notwithstanding B. became 
entitled in remainder upon the 
death of A., the lien, created 
upon the building by filing the 
claim, continued to bind against 
the remaindermen and rever- 
sioners, and was not confined 
in duration to the life interest 
of A., who erected the building. 
Savoy v. Jones. $43 

5. The persons, or description of 
persons enumerated in the act 
of assembly of the 17th of 
March, 18Q6, " securing to me- 
chanics and others, payment for 
their labour," &c. are not alone 
entitled to the remedies provided 
therein; but any person, without 
distinction, employed in furnish- 
ing materials for, or in erecting 
or constructing any house, or 
other building, is within the 
meaning of the act, and may 
file a claim, and thereby affect 
the house or building. Ik. 

MESNE PROFITS. 

In an action of trespass for the 
mesne profits, the title of the 
plaintiff, who has recovered in 
ejectment, cannot be disputed. 
Lloyd v. Nourse. 49 

MILITIA. 

See Court Martial. 
MISTAKE. 

See Bond, 3. 

MONEY, DISTRIBUTION OF. 

See Appeal. Sheriff's and Co- 
roner's Sales. 

MONEY HAD AND RR, 
CEIVED. 

See Parol Evidence, 5L 

MORTGAGE. 

See Scire Facias, 1, £• Sheriff's, 

Sale, 1, 2, 3. Witness. 
When land, subject to a mortgage* 
is sold under a judgment, ob- 
tained subsequently to the e^ 
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tution and recording of the 
mortgage, the purchaser at she- 
riff's sale, takes the laud dis- 
charged of the lien of the mort- 
gage. WiUardy.Norris. 56 

MOYAMENSING, TOWNSHIP 
OF- 

See Election. 

NEW PROMISE. 
A promise to pay a specialty debt, 
which has been discharged by a 
certificate of bankruptcy, does 
not revive the original debt, as 
a debt by specialty. The origi- 
nal debt is merely a considera- 
tion, which renders the new pro- 
mise available. Case of Field's 
Estate. 351 

NOLLE PROSEQUI. 

In assumpsit, or other action upon 
contract against several defen- 
dants, the plaintiff cannot enter 
a nolle prosequi, as to one, un- 
less it be for some matter which 
may be pleaded as a personal dis- 
charge. Thus, if K feme covert 
be one of the defendants, a nolle 
prosequi may be entered as to 
ner. Beidman and others v. 
VandersHce and others. 334 

NOTICE. 

See Justice of the Peace. 

Slave, 1, 2. 

Notice {riven agreeably" to the 
rules of court, or by the direc- 
tions of an act of assembly, is 
as effective and binding, as ac- 
tual notice. Jipp and another, 
Exrs.of Ajrp, v. Dreisbach. 287 
NUISANCE. 

1. An action on the case will lie 
for injury to land, however in- 
considerable! which is occa- 
sioned by a nuisance. Alexan- 
der v. Kerr. 83 

2. A. erected a mill and dam 
upon his own land, lying on 
Christine* s creek. B., who then 
owned a tract of land lying 
higher up on the same creek, 
told A., at the time of erection, 
that he would sue At should 
{h? dajn injure his own land. 



B. afterwards lived on his tract 
four years, and never com- 
plained of any injury from the 
dani; but B. and C, to whom 
the tract was subsequently con- 
veyed by B., said, that they 
considered the dam a benefit 
After the death of A., the mill 
was sold by his executors at 

Eublic sale, and was purchased 
y the defendants. D., then 
owner of the aforesaid tract, 
by a prior conveyance from C., 
was present at the sale, but said 
nothing respecting the dam's be- 
ing an injury to his land. D. 
afterwards conveyed to the 
plaintiff, who, at a subsequent 

Kriod, but within twenty years 
»m the erection of the mill, 
brought suit for injuries occa- 
sioned by the dam to his land. 
Held, that the preceding facta 
were no bar to his recovery. «/&* 

OATH OF OFFICE. 

See County Commissioners. 
Treasurer, 4, 5. 

OFFICERS. 
See County Rates and Levies. 
The acts of public officers de facto, 
coming in by colour of title, are. 
good so far as respects the pub- 
lic, but void when for their own 
benefit. Keyset and others, Com- 
missioners, fyc. v.M'Kissan. 139 
OFFICIAL BOND. 
See Treasurer, 4. 
ORPHANS' COURT. 
See Husband and Wife. Lega- 
cy, 4. 
A decree of the Orphans' Court, 
confirming the settlement of an 
administration account, is con- 
clusive as to the items set out 
in it, and directly acted upon by 
the court App and another, 
Exrs.of App, v. Dreisbach. 287 

PAROL CONTRACT. 
See Frauds and Perjuries. 
PAROL EVIDENCE. 
See Bond, 3. Evidence, 14* In- 
solvent Debtor, 2. 
1. Parol evidence is not admiasi- 
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ble to show the grounds of an 
order or decree oT the Court of 
Common Pleas. Gallagher, for 
the use, 4*c. v. Kenedy and ano- 
ther. 163 

ft. In an action for money had 
and received, to recover money 
received by the defendant from 
the sheriff arising from the 
sale of the lands of a person 
against whom both the plaintiff 
and defendant had judgments, it 
is competent for the plaintiff to 
show, by parol evidence, that 
the defendant's judgment, which 
was the oldest, had been satis- 
fied before the money came 
into the sheriff's hands: That 
it was kept on foot by covin 
and fraud, and that he (the 
plaintiff) was not a party to a 
rule entered in the suit in which 
the defendant's judgment was 
obtained, to show cause why 
that judgment should not be 
postponed, nor, to the following 
entry on the record made the 
next day, " settled by compro- 
mise between the parties." 
Staid v. Jarrett. 449 

PARTNERS. 
See Pleading, 2. 

Jf an individual enter into a con- 
tract with a company, doing bu- 
siness under articles of associa- 
tion, one of which provides for 
an application to the legislature 
for a charter, which is after- 
wards granted, the style and ge- 
neral organization of the asso- 
ciation continuing the same, the 
responsibility of the company as 
partners is not changed by the 
act of incorporation, unless the 
express consent of the party who 
contracted with it be given, not- 
withstanding the act of incorpo- 
ration declares that all contracts 
made by the association shall be 
as obligatory on the same, and 
on the other parties thereto, as 
if they had been made subse- 
quently to the act of incorpora- 
tion; and that it shall be lawful 
for the corporation and the par- 



ties to maintain actions to enforce 
the performance thereof, as fully 
and effectually as if the same 
had been made by or with the 
corporation. IVitmer and others 
v. Schlatter and others. 359 

PAUPER. 

See Settlement. 

PAYMENT. 

See Treasurer, 5. 

PENALTY. 

See Damages. 

PLEADING. 

See Error, 3, 4, 5. Practice, 2. 

1. A plea in abatement, alleging 
that there are others liable with 
the defendant, does not admit 
the existence of any contract 
whatever; the new parties be- 
ing; conditionally named, to en- 
able the defendant to connect 
them with whatever contract 
may be proved. It operates 
Do further than to preclude 
an objection for want of parties 
a second time; but the plaintiff 
is nevertheless bound to prove 
his case against all who are 
named, as if there never had 
been a proceeding to ascertain 
them. Witmer and others v. 
Schlatter and others. 359 

2. Against those who pleaded, the 
record is evidence that all who 
are alleged to be partners, are 
so in fact; but all others must 
be proved to be partners in the 
ordinary way. Ibid. 

POOR, DIRECTORS OF THE. 
See Bond, 1. 

POSSESSION. 

1. Possession of a farm draws to it 
the possession of the woodland 
belonging to it, though not en- 
closed; and the party in pos- 
session may maintain trespass 
against a wrongdoer for destroy- 
ing timber in such woodland. 
Penn v. Preston. 14 

2. The description, in a deed from 
the late proprietaries, of WxUiam 
Penn, as "the eldest son, and 
heir at law," of Richard Pena> 
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although it might imply, that 
Richard Penn had other chil- 
dren, 19 not such a defect of ti- 
tle, as to preclude their recove- 
ry of the purchase money of 
land sold by them, from one 
who has been in possession un- 
der such a deed for twenty-five 
or thirty years. Ibid. 

POWER. 
See Devise, 4. Sale, 4, 5. 
PRACTICE. 
See Nolle Prosequi. 
1. Practice as to writs of error on 
• awards of referees changed. 
Hereafter the court in which 
the cause is pending is to be 
resorted to for redress, in those 
cases in which heretofore writs 
of error were sustained to ex- 
amine awards and proceedings 
of referees. Sheets v. Rude- 
bough. 149 

% Matters which would induce 
the court to stay proceedings on 
the bail bond, are not properly 
pleadable in bar. King et at. v. 
The Bank of Gettysburg. 197 

3. If the defendant, after being 
arrested and giving bail bond, 
is discharged by the insolvent 
act, it is not necessary to enter 
special bail; the proper course is 
to enter a common appearance. 

Ibid. 

4. In such case, the plaintiff can- 
not be subjected to delay, be- 
cause he may enter judgment if 
there is no appearance, or de- 
mand a plea if there is. Ibid. 

5. Query, whether the mere entry 
of an attorney's name on the 
margin of the docket, is a pro- 
per appearance in such case. 

Ibid. 

6. A rule to take the depositions 
of ancient, infirm, and going 
witnesses, may be granted, after 
an appeal has been taken from 
the decision of a justice of the 
peace, but before a transcript of 
his judgment has been filed in 
the Court of Common Pleas. 
Harlan v. Stewart, Administra- 
tor of Stewart. 333 



PRESIDENT JUDGE 
See County Rates and Levies. 

PRINCIPAL AND SURETY. 

See Insolvent Debtor, 3. 
PROMISE. 

See New Promise. 

PURCHASER. 

See Debts, 2. Sale. 

1. Where one conveys land which 
has been surveyed and returned, 
and describes it as land held on 
a warrant of a certain date, and 
in a certain name, all the land 
embraced by the survey passes, 
though the purchaser did not at 
the time of the sale know, that 
a certain part was included, and 
afterwards frequently spoke of 
it as the land of the seller; pro- 
vided the interest of third per- 
sons be not affected by such de- 
declarations. Anderson and ano- 
ther v. Nesbit and others. 1 14 

2. And this is more emphatically 
the case, where the seller is an 
executor, with power to sell, and 
has, through a mistake, in sup- 
posing it to be vacant land, cut 
off part of the testator's estate, 
and appropriated it to his own 
use. Ibid. 

3. But it seems, that if the pur- 
chaser has got a title to such 
part, without having paid for it, 
he will be a trustee for those 
beneficially interested. Ibid. 

4. A purchaser at sheriffs sale is 
not affected by any secret trans- 
fer by the defendant, by parol, 
previous to the judgment, par- 
ticularly if the defendant was 
then in possession. Clark v. 
Campbell 215 

5. A purchaser at sheriffs sale, is 
entitled to receive rent from the 
person in possession, only from 
the time the sheriff's deed is ac- 
knowledged. Scheerer v. Stan- 
ley. 27& 

PURCHASE MONEY. 
See Possession, 2. Mechanics 
and Material Men. 
If the grantee has sustained inju- 
ry, from trespasses and other- 
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wise, in consequence of not be- 
ing furnished by the grantor 
with muniments of title, which 
he was bound to furnish, the 
court, in an action for the pur- 
chase money, should not instruct 
the jury to find a verdict for the 
defendant^ but to make a deduc- 
tion sufficient to cover the inju- 
ry sustained. Penn v. Preston* 

14 
QUO WARRANTO. 
See Election, SL 

RATIFICATION. 

See Sale, 4, 5. 

RECOGNIZANCE. 

See Appeal. Evidence, 11. 

RECORD. 

See Evidence* 11. 

RECORDING ACT. 

See Covenant, 1, 2. 
RfirEREEo. 
See Practice. 

1. A court of error will not exa- 
mine into the merits of a report 
of referees, under the act of as- 
sembly of 1705, which has been 
confirmed by the court below. 
Bellas v. Levy. 21 

2. Costs may be given under the 
statute of Gloucester, by the 
court to which a report of re- 
ferees is made, thougn not found 
by the referees. Ibid. 

REFUNDING BOND. 

See Executors and Administra- 
tors, 6. 

If an action be brought for a lega- 
cy without a refunding bond 
having been previously tendered 
or filed, the defendant may plead 
the want of such bond in abate- 
ment, or, on the return of the 
writ, may move the court to 
abate it, or the court may stay 
proceedings tilt a reasonable in- 
demnity be given* Wood v. Da- 
vidson. 52 

RENT. 
See Distress. Purchaser, 4. 

1. A plaintiff, in possession of the 
defendant's property, under a 
Uberari Fanai, which has been 



set aside, and restitution award- 
ed, though not actually made, 
cannot give an authority to 
another person, to collect from 
his tenant the balance of the 
rent due upon the lease. Barn- 
hart v. Painter. 78 

2. If the person under such alleged 
authority, distrain upon the te- 
nant, and, upon replevin brought, 
avow for rent in arrear, under 
the lease, he cannot justify the 
distress, by proving a parol lease, 
by himself to the tenant lb. 

3. Nor can he justify the distress, 
by asserting the character of ad- 
ministrator of the defendant in 
the Liberari Facias. Ibid. 

3. A father agrees to convey land 
to his son for the sum of six 
thousand dollars, with certain 
reservations! by one of which, 
the son engages, for himself and 
his assigns, to give to his father 
yearly, and every year, twenty 
bushels of wheat, twenty bushels 
of rye, and twenty bushels of 
corn; also, two good loads of 
hay, &c A conveyance is made, 
referring to the articles, and 
possession taken by the son. 
Held, on a purchase of the son's 
estate at sheriff's sale, that this 
is a rent, and the covenant to 
pay it runs with the land, and 
binds the vendee. Herbaugh, 
Assignee of Zentmyer, v. Zent- 
myer. 159 

REPLEVIN, 

1. If, in replevin for tree* cut 
down upon the plaintiff's land, 
the court be requested by the 
defendant to charge the jury, 
that if they believe he cut the 
trees in question, under a claim 
of property in the soil whereon 
they grew, the plaintiff is not en- 
titled to recover; and it matters 
not, whether the claim were well 
or ill founded, it is Sufficient 
to say, that if the jury believe 
that the defendant was in pos- 
session of the land from which 
the trees were cut, under a claim 
of title, the action could not be 
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maintained* but if they believe 
he was not in possession, nor 
had either title, or claim of title, 
then the action was well broach t, 
and the plaintiff was entitled to 
recover; and such answer is cor- 
rect in point of law. Snyder v. 
Vaux. 423 

2. If trees cut down upon the 
plaintiff's land be converted by 
the defendant into rails and 
posts, this is not such an altera- 
ration of the property as will 
prevent the plaintiff from reco- 
vering in replevin. Ibid. 

REPORT OF REFEREES. 

See Practice. Referees. 

RESTITUTION, WRIT OF. 
A writ of restitution on the rever- 
sal of an erroneous judgment, 
creates a lien on goods from the 
time it goes into the sheriff's 
hands, and on lands, from the 
time of the levy.Ztoa/'a Appeal. 37 

ROADS. 

1. The Court of Quarter Sessions, 
under the act of the 6th o( April, 
1802, have power to grant a re- 
review of a road, though two 
former sets of viewers have re- 
ported in favour of the road. 
Cast of a Road from the West 
end of Pom/ret Street, #c. 124 

JL Though road viewers are re- 
stricted to the space between 
. the points specified in theorder, 
yet they may carry the road to 
the point designated, partly 

* over the bed of a road already 

laid out and opened. Case of a 

Food from the West Chester 

Road, J$-c. 421 

SALE. 

1. If property be sold at public 
sale, on certain terms, one of 
which is, that on non-compliance 
with those terms, the property 
shall be resold at the risk and 
expense of the purchaser*, the 
second sale must not be clogged 
with terms likely to lower the 
price. Paid and another, Execu- 
tors of Paul, v. Shallcross. S26 

£• Query, Whether to make it a 
VOL. II. 3 



part of the conditions of the se- 
cond sale that the balance remain- 
ing unpaid shall be secured by 
bond with warrant of attorney and 
mortgage, when the conditions 
of the first were, that it should 
be secured by bond and mort- 
gage only, is not such an essen- 
tial variance as will discharge 
the purchaser. R)ia\ 

3. If the seller and the person 
to whom the property was struck 
off at the first sale, enter into 
an agreement, before the second 
sale takes place, that the latter 
shall take the property at the 
price he before t>id for it, but 
the agreement contain terms, 
in other respects, essentially- 
different from those of the first 
contract, he cannot, on failing 
to comply with the second con- 
tract, be made answerable on 
the first. Ibid. 

4. A sale of real estate by an ex- 
ecutor, indirectly to himself, in 
pursuance of a power in a will, 
is not a good execution of the 
power, but the executor takes 
the estate clothed with the same 
trusts to which it was subject 
in his hands previous to the sale; 
and it matters not whether the 
executor made advantage by 
his purchase or not Bruch v. 
Lantz. 392 

5. Such a sale is not void, but void- 
able. It may be ratified by those 
who are entitled to call it in 
question; but a ratification by 
the heirs and devisees will not 
prevent the creditors of the tes- 
tator from taking the land in ex- 
ecution as his estate. lb. 

SCHUYLKILL NAVIGATION 
COMPANY. 

See Appeal, 3, 4. 

SCIRE FACIAS. 

See Judgment, 8. 
1. Where land is mortgaged to 
secure an annual instalment, a 
Scire Facias cannot issue as each 
instalment becomes due; the 
party must "bring ejectment, or 
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Sroceed on the accompanying 
ond. Fickes with notice, $*c. 
v. Ersick. 166 

2. Query, Whether a mortgage to 
secure an annual sum during 
life, is necessarily a lien, sub- 
ject to which the land must be 
gold on a Scire Facias. lb. 

SEALED BILL. 

1. A sealed bill, given by a parly 
in the custody of a constable, 
for the purpose of settling a pro- 
ceeding against him on a charge 
of killing some of his neighbour's 
cattle, is good, if no fraud or 
misrepresentation have been 
used. Hays v. Lush. 24 

St. If the bill express, that it is to 
be paid at a given time, if the 
obligor " cannot make it appear 
that no person else committed 
the trespass," it does not throw 
the burden of proof on the obli- 
gee. Ibid. 
SET-OFF. 

1. Defendants sued on a bond given 
by them to executors, for a 
debt due the testator may set 
off a debt due to one of them, 
(he being the principal, and the 
other defendant surety,) by the 
testator, for work done. Crist 
and another v. Brindle and ano- 
ther. 121 

2. Evidence is admissible on be- 
half of the defendants in such suit 
that, at a former trial, on another 
bond, the set-off was not allowed, 
because the counsel for the plain- 
tiffs agreed, that it should be ad- 
mitted on the present bond. lb. 

SETTLEMENT. 

See Mechanics and Material 
a&en, o. 
The settlement of a pauper can 
only be decided by two justices, 
or a Court of Quarter Sessions 
on an appeal. It cannot be col- 
laterally determined in an ac- 
tion before a single justice, or 
in a court of law. Overseers of 
Point Township v. Overseers of 
Lycoming Township. 26 



SHERIFF. 

See Parol Evidence, 2. 

1. The sheriff cannot call upon 
the county commissioners to re- 
fund the daily sum he has paid 
the crier of the court. Commis- 
sioners of Mercer County v. Fal- 
ter son. 106 

2. The statute of limitations would 
apply to such claim, if legaL lb. 

SHERIFF'S AND CORONER'S 
SALES. DISTRIBUTION OF 
MONEY ARISING FROM, 

See Appeal. 
Where the sheriff sells personal 
property as the goods and chat- 
tels of the defendant in the exe- 
cution, which are claimed by 
another, the court out of which 
the execution issues, cannot, un- 
der the act of the lGth of April, 
1U27, determine to whom the 
property belonged, and award 
the money accordingly. The 
remedy of the claimant of the 
goods is, by action against the 
plaintiff in the execution, or the 
officer, or both. Walters v. Pratt. 

265 
SHERIFF'S DEED. 
See Purchaser, 4. 

SHERIFF'S SALE. 
See Executors and Administra- 
tors, ■ 4. Mortgage. Parol 
Evidence, 2. Purchaser, S, 4. 
Sheriffs and Coroners' Sales. 

1 . If neither the levy on land, by 
virtue of an execution, nor the 
sale, nor deed, is made subject 
to any encumbrance, no loose 
talk among the bystanders at the 
sale, no whispers or insinuations 
by strangers, can affect the land 
in opposition to the record, and 
the acts and declarations of the 
sheriff at the time of sale, unless 
in cases of fraud. Fickes icith 
notice j $c. v. Ersick and another. 

166 

2. Query, Whether, if land is levied 
on and sold, expressly subject 
to an encumbrance, it is good. 

Ma\ 

3. // seems, that either the plaintiff 
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or defendant may have such levy 
or sale set aside. Ibid. 

SLAVE. 

1. Defects in the return of a slave 
may be supplied by the registry 
of the clerk. Jacob v. Pierce, 
Executor of Jacob. 204 

2. A discharge of a person by Ha- 
beas Corpus, who was claimed 
as a slave, is noMo affect one 
who warranted the title as a 
slave, unless he had notice of 
the proceeding: Ibid. 

S. Such notice should be actual 
on the person, and not construc- 
tive. Ibid. 
SUPREME COURT. 
See Election, 2. 

SURETY. 

>SeeBoND, 3. Insolvent Debtor, 
3. Judgment,' 3, 4, 5. 

SURVEY. 

See Evidence, 2. Purchaser, 1, 
2. Surveyor. 

A subsequent survey cannot affect 
a prior one, regularly made and 
returned; and if the court be 
requested by counsel to charge 
the jury to this effect, and refuse 
to do so, it is error. Robeson 
v. Gibbons. 45 

SURVEYOR. 
If a deputy surveyor has included 
too much land within the lines 
of a survey, he cannot, without 
the knowledge and consent of 
the party for whom it was made, 
throw outa part, including clear- 
ed fields, and the best land. If 
he do so, the party injured is 
bound to apply for redress to the 
Board of Property, and obtain 
a resurvey. But, if after the 
survey is returned, and before 
application for redress is made, 
any third person acquires a right 
to the land thrown out, by actual 
settlement, or the purchase of a 
warrant, the party injured by 
the act of the deputy surveyor, 
cannot, especially if his appli- 
cation for redress has been long 
delayed, recover against such 



third person. Buggies and others 
v. Gaily. 232 

TAXES. 
See County Rates and Levies. 
The borough of Chamber sburg, 
under a power given by the act 
of assembly to assess, apportion, 
and appropriate such taxes as 
shall he determined by a majo- 
rity of them, necessary for car- 
rying their rules and ordinances 
into complete effect, provided, 
no tax shall be laid in any one 
year, on the valuation of taxable 
property, exceeding one cent in 
the dollar, has power to assess 
single men, without property, 
inhabitants of the borough. 
Hoc/lick v. Snyder. 126 

TREASURER, 

1. A county treasurer's account, 
settled under the provisions of 
the act of assembly of the 30th 
of March, 1791, may be altered 
by the auditors, at any time be- 
fore it is returned to the Court 
of Common Pleas. Brown v. 
The Commonwealth. 40 

2. A treasurer of a county is not 
entitled to compensation for tra- 
velling out of the county to col- 
lect taxes on unseated lands. lb. 

3. If the auditors proceed to settle 
the account without giving no- 
tice to the treasurer, and their 
report be filed, no appeal entered, 
and an execution issued, the 
court, on application, will set 
the report aside; but, if the trea- 
surer enter an appeal, and the 
whole matter is taken up anew 
in the court, the defect is cured. 

Ibid. 

4. It is no defence for a treasurer, 
in a suit by the commissioners 
on his ofhxtal bond, that the 
commissioners have not taken 
an oath of office. Keyser and 
others, Commissioners, fyc v. 
APKissan. 139 

5. A payment to a county trea- 
surer, who has not taken the 
oath of office, by his predeces- 
sor, is a legal payment Ibid. 
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TRESPASS. 

See Court Martial. Posses- 
sion, 1. 

TROVER. 

1. In an action of trover brought 
by administrators for certain 
bonds, given to the intestate by 
the defendant, who refused to 
surrender them, on the ground 
that they had been given up to 
him by the intestate, who was 
his father, the declarations of 
the intestate, made in the ab- 
sence of the defendant, tending 
to negative the allegation of the 
defendant, were held not to be 
admissible in evidence. Romig^ 
Admr. of Romig, v.Romig. 241 

2. In trover for bonds, the measure 
of damages is the amount which 
may be recovered on them. lb. 

3. Therefore, where an intestate 
had agreed to convey to the de- 
fendant a tract of unpatented 
land, by ** a good deed, or law- 
ful conveyance, 9 ' and bonds 
were given for the consideration 
money, which bonds afterwards 
came into the hands of the de- 
fendant, in an action of trover 
for the bonds, by the intestate's 
administrators, the defendant 
may prove, by way of defence, 
that he paid for patenting the 
land, for the funeral expenses of 
the intestate, and that he had 
worked for the intestate, who 
had promised to pay him for his 
services. Ibid. 

TRUST. 
See Debts. Sale, 4, 5. 
TRUSTEE. 
See Executors and Administra- 
tors, 9, 10. Purchaser, 3. 
VENDITIONI EXPONAS. 
See Execution. 

VERDICT. 

See Purchase Monet. 
A verdict in debt, finding no spe- 
cific sum, is void. Miller v. 
flower. 53 



VIEWERS. 
See Roads. 



WARRANTY. 

See Slave, 2, 3. 

WARRANT AND SURVEY. 

See Surveyor. 

WAIVER- 

See Appeal, 2. 

WILL. 
See Devise. Evidence, 10. Exe- 
cutors and Administrators, 
4. LegacV. 

WITNESS. 

See Mechanics' and Material 
Men, 3. Practice, 6. 

1. In an action on a bond, accom- 
panied by a mortgage, a subse- 
quent mortgagee is a competent 
witness for the defendant. En- 
ters v. Peres and another. Exe- 
cutors of Peres. 279 

2. JMiter, where suit is brought 
upon the mortgage. Ibid. 

WOODEN BUILDINGS. 

1. To elevate and enlarge a wood- 
en building, so as materially to 
alter its character, is an offence 
within the meaning of the ordi- 
nance of the 6th of June* 1796, 
44 to prevent the erection of 
wooden buildings within certain 
limits of the city of Philadel- 
phia." Douglass v. The Com- 
monwealth. 262 

2. In an indictment under this or- 
dinance, it is not necessary to 
aver, that the building was erect- 
ed on a lot or piece of ground. 

Ibid. 

3. An indictment containing two 
counts, one charging the defen- 
dant with the erection of a 
wooden shop, the other with the 
erection of a warehouse, does not 
set forth distinct offences, pu- 
nishable in different modes. lb. 

4. Ifthe erection be by the tenant, 
an indictment will lie against 
him, and need not be against the 
owner of the building. Ibid. 

WOODLAND. 

See Possession, 1. 

WRIT OF ERROR. 

See Practice. 



FINIS. 



6 V, f J. OL, 
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